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BRIEF FOR APPELLANTS. 

Jurisdictional Statement. 

This cause conies before this Court on an appeal from 
the District Court of the United States for the District 
of Columbia, holding a Probate Division. The cause in¬ 
volves a caveat to an application for the probate of the last 
will and testament of one Maria Merando, deceased. The 
cause was certified by the Register of Wills to the District 
Court, where a trial by jury was had. The verdict of that 
jury was received by the Court and the paper writing ad- 
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mitted to probate and record as the last will and testament 
of Maria Merando, deceased. 

The jurisdiction of this Court is derived from Code 
D. C. 1901, Sec. 226 (Code D. C. 1929, Title 18, Sec. 29). 

Statement of Case. 

The testatrix, Maria Merando, was born in Italy and 
sometime around the turn of the century migrated to the 
United States. She had been married in Italy and her mar¬ 
ried name was Frene and to that marriage she bore two 
children, Leo Frene and Kosina Frene (now married name* 
Rosina Scuderi) the two appellants in this case. 

Prior to her migration to the United States, her first hus¬ 
band, Frene, died, leaving her the two children, the appel¬ 
lants herein. She came to the United States by herself 
and later the children joined her. Prior to the arrival of 
the two children in the United States, Maria Frene married 
Joseph Merando and her name under the new marriage be- 
canie Maria Merando, and thus is she known throughout 
the^e proceedings. (Appellants’ App. 40, 41.) By her sec¬ 
ond husband she bore seven children, six girls and one boy. 
These seven persons are the appellees in this case and their 
names are as follows: The girls are Lucy Muratori, Nettie 
Merando Madigan, Constance Tina Merando, Sarah Meran¬ 
do Nair, Amelia Merando Maize, and Josephine M. Crouch; 
the son is Sam Merando. (Appellants’ App. 42.) This 
son, Sam Merando, was, after the admission of the will to 
probate, appointed administrator c. t. a. 

Under the terms of the will, Rosina Scuderi received a 
total of $100.00 and Leo Frene the sum of $1,000.00 Sam 
Merando, the son by the second marriage received the sum 
of $100.00 under the terms of the will, but by an agreement 
made and entered into between him and his six sisters, his 
interest under the will, or estate, was enhanced to an amount 
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equal to each oue of his six sisters. This agreement, ac¬ 
cording to the two sisters, Lucy Muratori and Constance 
Tina Merando, was made to fuliill the wishes and expres¬ 
sions of their mother that Sail Merando should participate 
in the estate equally with the six girls by the second mar¬ 
riage, but not in a way that the money could be reached by 
his creditors. (Appellants’ App. 52, 53, 58, 62, 63.) 

The alleged will, which is the basis of the caveat, is* un¬ 
dated except as to the year 1942. One of the alleged wit¬ 
nesses to the will did make a memorandum showing 2 p. m. 
7/10/42. This memorandum and the figures 1942 are the 
only records on the face of the will itself indicating any 
date. (Appellants’ App. 1.) 

The testatrix could neither read nor write, either in Eng¬ 
lish or her native Italian. (Appellants’ App. 40 and 66.) 
The specific attention of the Court is requested and directed 
to the photostatic copy of the will and the alleged signature 
of the testatrix appearing thereon. (Appellants’ App. 1.) 

The execution, if the same ever actually took place, is fill¬ 
ed with gross and numerous irregularities. There are three 
alleged witnesses to the will, to-wit: Mrs. Lucille Ambrogi, 
who lives at 2222 14th Street, N. W., Felix L. Sutton who 
has a place of business at 328 H Street, N. E. (Appellants’ 
App. 1, 29, 37 and 50) and Mrs. Clara Parker who was call¬ 
ed from her place of business at 1109 Eye Street, N. W. 
(Appellants’ App. 39.) 

The testatrix lived at 321 H Street, N. E., and was con¬ 
fined, by reason of chronic and severe illness, to those 
premises on July 10, 1942, the day on which the alleged 
will was claimed to have been executed. The witness, 
Lucille Ambrogi, was “a very close social friend of Tina 
Merando” (Appellants’ App. 37) and she was called to 
witness Mrs. Merando’s will by the witness Felix L. Sut¬ 
ton. The witness Ambrogi did not remember this date. 
(Appellants’ App. 36.) When she arrived at 321 H Street, 
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X. E., in the bedroom of Mrs. Merando’s home the witness 
saw Felix L. Sutton, Mrs. Ciark Parker, Miss Tina Mer¬ 
ando, Mrs. Lucy Muratori and Mr. Maurice Guervitz, the 
lawyer. Mr. Guervitz was reading the will to Mrs. Mer- 
ando when the witness arrived. Just before the signing of 
the will, Mr. Sam Merando, son of Mrs. Merando, walked in¬ 
to the room and the execution of the will was immediately 
called off. 

About a week or ten days later Mrs. Ambrogi was again 
called by Mr. Sutton and asked to come from 2222 14th 
Street, X. W., to Mrs. Merando’s house at 321 H Street, N. 
E., and was advised that “Mrs. Merando would like to see 
you’’. That in compliance with this request, she left her 
house, crossing the city to 321 H Street, N. E. That Mrs. 
Merando was confined to her bed and she appeared to be a 
verv sick woman. 

That when she arrived at Mrs. Merando’s house Miss 
Tina Merando, Mrs. Lucy Muratori and Mr. Felix Sutton, 
who had called her on the telephone, were there. Mr. Mau¬ 
rice Guervitz, the lawyer, was not there on this second oc¬ 
casion and neither was Mrs. Parker. That she signed only 
in the presence of Mr. Sutton and Mrs. Merando. That she 
has never gone to the office of the Register of Wills to wit¬ 
ness her signature. (Appellants’ App. 36, 37.) 

The witness Felix L. Sutton stated that he was the pro¬ 
prietor of several rooming houses, a parking lot, and was 
engaged in the automobile business at 328 H Street, X. E.; 
that he was a partner in these enterprises with Mrs. Lucy 
Muratori, a daughter of Mrs. Maria Merando, the testa¬ 
trix; that he went to Mrs. Maria Merando’s house to serve 
as a witness to the will in response to a request from Mrs. 
Lucy Muratori. That he had telephoned to Mrs. Ambrogi 
to meet him at Mrs. Merando’s house. That the paper 
was signed on July 10, 1942 at about 2:00 P. M., because 
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lie made a memorandum on the will as to the date and time. 
Witness said he saw Mrs. Ambrogi sign as a witness but did 
not see Mrs. Parker sign the will. (Appellants’ App. 37.) 
The witness, Maurice Guervitz, the lawyer, stated that the 
testatrix had not asked him to have Mr. Sutton serve as a 
witness. (Appellants’ App. 59.) 

. On cross-examination the witness, Felix L. Sutton, de¬ 
nied that he was living as man and wife with Lucy Mura- 
tori, a daughter of the testatrix at 328 H Street, N. E., or 
at any other address, but that he was a partner with the 
said Mrs. Lucy Muratori in the operation of two rooming 
houses at 738 and 754 Rock Creek Church Road, N. W. That 
he was also associated with the said Mrs. Lucy Muratori, a 
married woman separated from her husband, in the park¬ 
ing lot and automobile insurance business at 328 H Street, 
X. E. That upon being shown a photograph of premises 328 
H Street, N. E., (Appellants’ App. 29) he identified the 
sign ‘‘Notary Public” appearing on said show window as 
referring to Mrs. Lucy Muratori; the sign “Attorney at 
Law” was said to refer to Mr. Maurice Guervitz, the law¬ 
yer, and that premises 328 H Street, X. E. is almost di¬ 
rectly across the street from premises 321 H Street, X. E., 
the home of the testatrix. 

The witness further stated that he had been associated 
with the said Mrs. Lucv Muratori for more than ten vears 
at this location in Washington and he denied that Mrs. 
Merando, the testatrix was opposed to his friendship with 
her daughter, the said Mrs. Lucy Muratori. He admitted 
that the opposition did at one time exist, but that in later 
years Mrs. Merando offered no opposition. Witness stated 
that Mr. Maurice Guervitz, the lawyer, and Miss Tina Mer¬ 
ando had been keeping company for a long while and w r ere 
very close friends, attending many dances together where 
both Maurice Guervitz, the lawyer, and Miss Tina Merando 
engaged in display and fancy dancing. Witness, Sutton, 
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further stated that Mrs. Merando was in a very weak con¬ 
dition and that she had been bedridden for many months; 
that she was constantly attended by her regular physician, 
as well as a heart specialist. Dr. Thomas S. Lee. He fur¬ 
ther stated, as did Mrs. Ambrogi, that immediately next to 
Mrs. Merando’s bed was a telephone with a long extension 
cord and that she used the same on many occasions (Ap¬ 
pellants ? App. 37, 38 and 39.) 

The third witness to the will, Mrs. Clara Parker, stated 
that she was the secretary to Mr. Joseph Madigan, a lock¬ 
smith and husband of Mrs. Nettie Merando Madigan, nee 
Merando. Witness stated that either Mrs. Lucy Muratori 
or Mrs. Nettie Madigan telephoned to her and requested 
that she serve as a witness to Mrs. Merando ? s will. The 
witness was told that an automobile would be sent for her 
to her downtown address at 1109 Eye Street, N. W. in order 
to convey her to No. 321 H Street, N. E., Mrs. Merando ’s 
home. That the automobile conveyed her to Mrs. Meran¬ 
do’s house and wrhen she arrived she saw Mrs. Lucy Mura¬ 
tori, Mr#. Maurice Guervitz, Miss Tina Merando, Mrs. Lu¬ 
cille Ambrogi. That Mr. Maurice Guervitz, the lawyer, was 
explaining a paper writing to Mrs. Merando. That after 
she was there a few minutes, Mr. Sam Merando appeared 
with a Mr. Parkhurst and Mr. Maurice Guervitz’s explana¬ 
tion and discussion immediately ended and the witnesses 
were told to come back at some later date before they had 
executed the will. That she returned to her place of busi¬ 
ness at 1109 Eye Street, N. W., and about a week or ten days 
later was again requested by Mrs. Lucy Muratori, to come 
and serve as a witness to the will. That on this occasion 
Mrs. Merando signed the paper and the witness saw the 
other two witnesses, Lucille Ambrogi and Felix L. Sutton 
sign the will. 

Asked on cross-examination why she filed in the office of 
the Register of Wills an affidavit in which she stated that 
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the will was not signed by the testatrix in her presence, and 
not in the presence of the other witnesses, Lucille Ambrogi 
and Felix L. Sutton, the witness stated that the records of 
the office of the Register of Wills were wrong (Appellants’ 
App. 1, being the second supporting affidavit). 

Witness at a later time recalled to the stand, changed her 
testimony and said that she had not seen the testatrix or the 
other two witnesses sign the will and that the same had been 
signed by both the testatrix and the other two witnesses 
before she arrived (Appellants’ App. 39, 40). 

The appellant, Rosina Scuderi, testified that she arrived 
in the United States with her brother, Leo Frene, some¬ 
time during the year 1903 and they came to Washington 
with their mother and stepfather about 1906. That at that 
time two of her half sisters came with them and that the 
other children were born subsequent to the arrival in Wash¬ 
ington. That she helped her mother to raise these chil¬ 
dren and at the age of thirteen, she went to work in a pants 
factory in Southeast Washington in order to save money 
for her mother. That as a further saving for her mother, 
she would walk to and from work every day from the 1200 
block of H Street, N. E., to Second Street, S. E. That her 
brother, two years older than the witness, also w^ent to work 
and both gave their entire earnings to their mother. 

That the witness never went beyond the second grade of 
school because she had to go to work and that both she and 
her brother assisted their mother in the operation of an 
olive oil and tomato sauce business, from which consider¬ 
able profits w’ere derived. ' That with these combined earn¬ 
ings the mother commenced to buy. real estate by the pay¬ 
ment of a small cash deposit and an assumption of a mort¬ 
gaged indebtedness. The rents would be applied in the re¬ 
duction of the debt and the real estate gradually acquired. 
The mother continued to buy property until 1920 when the 
witness was married. The witness would on several occa- 
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sions take title to property for the mother, all of which she 
had reconveyed prior to the mother’s death. Witness had 
frequently gone to the office of Vincent L. Toomey who was 
attorney for her mother from 1913 until she died and that 
she recalled the trouble that her stepfather had caused her 
mother in failing to support her mother and their minor 
children, half brother and sisters of the witness. 

The witness stated that she was at her mother's house on 
July 9, 1942 with her daughter, Eleanor Scuderi. That 
while there, Dr. Thomas S. Lee, engaged by her mother as a 
heart specialist, also arrived. Mrs. Lucy Muratori and 
Miss Tina Merando, daughters by the second marriage of 
the testatrix, were in Mrs. Merando’s bedroom and room 
adjacent thereto. The witness saw Mrs. Lucy Muratori and 
Miss Tina Merando hand Dr. Lee a paper with a blue manu¬ 
script cover, at the same time asking Dr. Lee to serve as a 
witness to the will of “my mother”. Dr. Lee read the in¬ 
strument over and said he could not sign the same as a wit¬ 
ness because it had not been drawn by a lawyer, to which 
Miss Tina Merando replied that it had been drawn by a law¬ 
yer as it had been drawn by “my boy friend, Mr. Maurice 
Gucrvitz”. Whereupon she heard her mother say, “To hell 
with the will, think of me and my dying condition.” A sec¬ 
ond effort was made by Mrs. Muratori and Miss Tina 
Merando to have Dr. Lee sign as a witness and Mrs. Lucy 
Muratori telephoned to Dr. Collins, the general physician in 
charge of Mrs. Merando, wiiose office was immediately 
across the street that Dr. Lee w’ould call to see him about 
serving as a witness to her mother’s will. She knew’ Dr. 
Collins w’as there because it wras Thursdav and he saw’ no 
patients on Thursday. Thereafter, Dr. Lee returned from 
Dr. Collins' office and again indicated that the will had not 
been drawm by a lawyer. Dr. Lee thereupon left. 

Witness stated that she wras at her mother’s house on 
July 10. 1942 about 2:00 P, M. on herway with her child 
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and two children of her brother to North Beach, Md., and 
that she did not see either Sutton, Guervitz, Mrs. Ambrogi 
or Mrs. Parker. 

Witness stated that her mother recently begged Mrs. 
Lucy Muratori to end her relationship with Sutton and, on 
one occasion, gave her, Mrs. Lucy Muratori, an automobile 
on the promise that she would so terminate her friendship 
with Sutton. That her mother had expressed opposition to 
Maurice Guervitz and his friendship with Miss Tina Meran- 
do and would not allow him to come to the house. That her 
mother had frequently sought the witness' advice on busi¬ 
ness matters and had always indicated that she desired her 
estate to be divided equally between the children of her 
first and second marriage when she died. (Appellants’ App. 
41,42,43, 44 and 45.) That the witness knew of no animosity 
between herself and her mother or her brother, Leo Frene, 
and her mother. 

Leo Frene, one of the caveators and son of the testa¬ 
trix by her first marriage, testified substantially the same 
as his sister, Mrs. Rosina Scuderi. That he delivered all 
his earnings, even as a boss bricklayer, to his mother until 
3917 when he was called to serve in the United States Army 
and sent to France. 

That on several occasions his mother had expressed a 
desire to have a will drawn by her lawyer, Vincent L. 
Toomey, and that the same should provide for equal divi¬ 
sion of the estate between nine children, two by the first 
marriage and seven by the second marriage. That about 
July 1, 1942 the testatrix requested the witness to go to 
Mr. Toomey’s office and have a will prepared on this basis. 
That he went pursuant to such direction and while at Mr. 
Toomey’s office telephoned to his half-sister, Miss Tina 
Merando, for the correct spelling and names of all the 
other eight children, which information was given to him 
by Miss Tina Merando. He received the typewritten will, 
and returned to his mother’s home at 321 H Street, N. E. 
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and gave the same to his sister, Miss Tina Merando who 
said she would have the same executed. That this wfill was 
prepared by Mr. Toomev and allowed an equal division of 
the estate to all nine children. (Appellants’ App. 7.) 

That on July 20, 1942 his mother died and a discussion 

immediately arose over where she was to be buried. Final- 

lv the witness was authorized to call Mr. Toomev and re- 
• % 

quest him to ascertain from the Mt. Olivet Cemetery au¬ 
thorities the possibility of obtaining an appropriate grave 
location for Mrs. Merando. (Appellants’ App. 45, 46.) 

A witness in behalf of the caveators, Miss Eleanor Scu- 

deri, daughter of Mrs. Rosina Scuderi and an employee 

of the United States War Department, testified that she 

was present at her grandmother’s home, 321 H. Street, 

X. E., with her mother, Mrs. Rosina Scuderi, on July 9th, 

1942 when she heard Miss Tina Merando and Mrs. Lucv 

• 

Mura tori request Dr. Lee to sign the will as a witness. 
Dr. Lee criticized the will as not having been drawn bv a 
lawyer and Dr. Lee then consulted Dr. Collins who resides 
directly across the street and he again, upon his return 
from Dr. Collins’ office refused to sign the will as a wit¬ 
ness. That she heard her grandmother protest the rela¬ 
tionship between Felix Sutton and Mrs. Lucy Muratori 
and it was a very sensitive subject with her grandmother. 
The witness produced a diary in which many of the above 
circumstances were recorded. (Appellants’ App. 47.) 

The caveators also offered Mrs. Marv House who testi- 
tied that she was an employee of the W T ar Department and 
that on several occasions, while in the employ of the brick 
contracting company operated by Leo Frene and Sam 
Merando, which had its office in Mrs. Merando’s house at 
321 H Street, X. E., and therefore the place where she was 
employed, she was asked by Mrs. Merando to typewrite a 
will for her in which an equal division of the estate was 
given to all nine children. That on one occasion Mr. Sam 
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Merando dictated a will. That on all of the occasions Mrs. 
Merando would instruct her and Sam Merando in her pres¬ 
ence to send the same for examination to her lawyer, Mr. 
Toomey, before she would sign the same. (Appellants’ 
App. 47, 48.) 

Dr. Thomas S. Lee called by the caveators stated that 
he attended Mrs. Merando as a heart specialist and that on 
July 9, 1942, he had been requested by both Miss Tina Me¬ 
rando and Mrs. Lucy Muratori to serve as a witness to 
their mother’s will. Dr. Lee had criticized the paper as not 
having been drawn by a lawyer and Miss Tina Merando 
replied that it had been drawn by her boy friend, Mr. Mau¬ 
rice Guervitz, who was a lawyer. Dr. Lee consulted Dr. 
Collins across the street and returned to the Merando home 
and again declined to serve as a witness. (Appellants’ App. 
48, 49.) 

Dr. Collins, witness in behalf of the caveators was call¬ 
ed and said that Dr. Lee had spoken to him about serving 
as a witness and Dr. Collins had declined because he was 
opposed to the practice of serving as a witness to any will. 
(Appellants’ App. 49.) 

There are two predominating appellees in this case and 
two very helpful assistants serving them. Reference is 
made to the two appellees, Mrs. Lucy Muratori, who is 
sometimes referred to in the testimony as Mrs. Nancy Lucy 
Muratori and Miss Tina Merando, sometimes referred to 
in the testimony as Constance Tina Merando, both daugh¬ 
ters of the testatrix by the second marriage. The two 
helpful assistants referred to are Felix L. Sutton, co-part¬ 
ner for more than ten years in several business undertak¬ 
ings with Mrs. Lucy Muratori and Maurice Guervitz, the 
lawyer, decribed as the boy friend of Miss Tina Merando. 
(Appellants’ App. 43, 47 and 49.) 

Mrs. Lucy Muratori when called upon to testify in be¬ 
half of the caveatees’ case, had just begun to be interro- 





12 


gated by her senior counsel, Mr. Rossa F. Downing, when 
the following occurred: 

“Q. How old are you? A. 34 years old. 

Q. How old? A. May I have Maurice, Mr. Guer- 
vitz, to come in before I testify? I want to see him 
first. 

! Q. I am perfectly willing to excuse you and take 
some other witness. 

Mr. Toomey: I object. I think that is a most ex¬ 
traordinary statement for a witness to make. 

The Court: Proceed. 

Mr. Downing: Do you want me to proceed? 

The Court: Yes, proceed. ’ * 

The witness admitted that she had different businesses 
with Felix L. Sutton, consisting of rooming houses, gaso¬ 
line station and ‘‘little things to make some money togeth¬ 
er." That they had an office together at 328 H Street, 
X. E. (Appellants’ App. 50.) 

That her mother, the testatrix, always sought Vincent L. 
Toohiey, her attorney, to arrange a mutual separation be¬ 
tween her father and mother and that her mother had au¬ 
thorized Leo Frene, her son by the first marriage, just a 
few days before she died, to go to Mr. Toomey’s office and 
make some arrangement to get her father away from her 
mother. She denied that her mother had instructed Leo 
Frene, her half-brother, to go to Mr. Toomey’s office to 
have a will drawn. She did recall, however, that when Leo 
Frene returned from Mr. Toomey’s office he had a will and 
“stuck" that will “under Tina's and my nose, Tina said, 
‘What is this?'—I think Leo had a nerve to have this 
drawn up." The witness stated that when Leo Frene re¬ 
turned her mother was asleep and that they weren't think¬ 
ing about wills for her mother, they were thinking about 
her condition. This was less than a month before her 
mother died, she stated. 

On cross-examination the witness admitted that as a very 
young girl it was .necessary for her mother to place her in 



13 

the House, of Good Shepherd and that later on she was 
convicted in the Police Court, D. C., for shop-lifting. That 
although she was a notary public she had never communi- 

i 

cated the fact of her conviction to the Department of Jus¬ 
tice, either in her original application as a notary or any 
renewal thereof. (Appellants’ App. 53.) 

The witness admitted being present both when the at¬ 
tempt was made to first execute the will, as well as being 
present when the will was actually signed, but she could 
not remember giving a will to Dr. Lee to sign. While she 
admitted that Dr. Lee was there, she stated that they v^ere 
not thinking about wills, that her mother was getting weak¬ 
er, and that’s what they were thinking about. "Witness 
could not remember the occasion when the discussion arose 
about an hour after her mother died involving the burial 
place for her mother in which everybody agreed to have 
Mr. Toomev negotiate with the Mt. Olivet Cemetery au¬ 
thorities for a burial place for her mother. (Appellants' 
App. 55, 56.) 

Maurice A. Guervitz, the second helpful assistant, was 
called in behalf of the caveatees and stated that he was an 
attorney at law, having been admitted to practice in 1940. 
That the testatrix did not particularly approve his friend¬ 
ship with her daughter, Miss Tina Merando, for the first 
several years, but that during the last five or six years she 
changed her attitude. The first time he ever talked with 
Mrs. Merando was Christmas, two years ago. That he 
would meet Miss Tina Merando at her sister’s home and 
not at the home of the testatrix. The testatrix told the 
witness that Vincent L. Toomev was her attorney and he 
knew this from other sources. 

When he delivered the will to Mrs. Merando, she in¬ 
structed him to send a copy of the will to Mr. Toomey. That 
when the will was finally executed the testatrix again in¬ 
structed the witness to send a copy of the same to Mr. Too- 
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meyi for Toomey's records. Tile witness failed to do this 
and, in fact, never sent any such copy, either of the draft 
or final will and never did communicate in any wise with 
Mr. Toomey, about the will, or any other matter concern¬ 
ing Mrs. Merando. He stated that he had drawn a letter 
to send to Mr. Toomey with a copy of the will in it, but had 
subsequently destroyed the copy of the will, as well as the 
letter, and on the witness stand tendered a copy of the let¬ 
ter for the first time to Mr. Toomey, which was rejected. 
The witness was also requested by the testatrix to return 
to Mr. Toomey the will he had drawn, which he also failed 
to do. The witness admitted that in the first attempt to 
execute the will before the witnesses, Ambrogi and Parker, 
the same was cancelled and called off because Sam Merando 
appeared with a Mr. Parkhurst. 

On cross-examination, the witness admitted that Mrs. 
Merando had told him that Sam Merando had several 
creditors looking for him and the contract to give Sam 
equal participation in the estate was known to the wit¬ 
ness, but that he had not drawn the contract. The witness 
admitted that the testatrix told him that she was negotiat¬ 
ing with Vincent L. Toomey, for an amicable agreement 
to settle tlie property differences between herself and Mr. 
Merando, and for Mr. Merando to leave the house. Guer- 
vitz also stated that he made no charge to the testatrix 
for drawing the will and regarded the relationship both as 
attorney and client, as well as friendship. 

The witness was asked if he knew of anv reason whv the 
witness should be requested by Mrs. Lucy Muratori to in¬ 
terrogate her instead of Mr. Rossa F. Downing, and asked 
if lie had any understanding with the witness Muratori as 
to how she should be interrogated. To this the witness 
said, “I had talked to her.” 

He admitted that the words “Attorney at Law” appear¬ 
ing on the show window at premises 328 H Street, X. F„ 
referred to him and that the same sign was still on said 
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window tlie very day lie was testifying. That on a prior 
occasion he had drawn another will for Mrs. Merando in 
which all nine children shared equally in her estate and that 
the same was similar to the will drawn by Vincent L. 
Toomev. The date of this other will the witness could not 
recall. 

The witness did admit that somebodv told him that Dr. 
Lee had been asked to serve as a witness to the will and 
had declined. Asked to reconcile why Mrs. Merando had 
called Mrs. Ambrogi, Mr. Sutton and Mrs. Parker to serve 
as witnesses to the will and thereafter asked Dr. Lee to serve 
as a witness, to the same will, before it had yet been execut¬ 
ed, the witness, Guervitz, stated in reply thereto that the 
testatrix had never asked him to have Mr. Sutton serve as 
a witness to the will and that the testatrix never said any¬ 
thing to him about Dr. Lee or Dr. Collins serving as wit¬ 
nesses to the will, and this he knew r positively. That July 
3rd, 1942 was the day on which the first attempt w*as made 
to execute the will and the same was interrupted by the en¬ 
try of Sam Merando and Mr. Parkhurst. That the testatrix 
at this time did not appoint a new time to have the will 
executed. That both Tina Merando and Lucy Muratori 
were present on the first occasion and that neither Lucy 
Muratori or Tina Merando told the witnesses that thev need 
not come back as Dr. Lee or Dr. Collins might serve as 
witnesses. 

It is to be noted that this witness had his appearance en¬ 
tered as attorney in this case; that he sat at the trial table 
during the entire trial of the caveators’ case, also for a part 
of the caveatees ’ case, and until it was indicated that he was 
going to be a witness in behalf of the caveatees, at which 
time he was ordered to leave the Court and for the first time 
remained out of the courtroom. (Appellants’ App. 56, 57, 
58, 59, 60). 

Miss Tina Merando, the second predominant witness 
stated that she w^as present when her mother requested 
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Maurice Guervitz to draw her will, and that Maurice indi¬ 
cated that he would rather not, because he was going with 
Tina (the witness) and it just wouldn’t look right for “me 
to do this now. ” “ People make stories. ’ ’ That her mother 
overcame this unwillingness on Maurice’s part to draw the 
will and he then indicated his willingness to draw the same. 

That one day about 4:30 P. M., her half-brother, Leo 
Frene, handed her an unsigned will (being Caveators’ Ex¬ 
hibit No. 2—the Toomey will) and stated: “ ‘Here, I’ve 
done my part, it’s up to you to do it now'.’’ That she read 
the paper and read the same over to her mother. Witness 
admitted that while Leo was at Toomey’s office, he called 
her for the full and correct names of all the sisters. That 
she was present when Mr. Toomey called at her mother’s 
home in response to a telephone call requesting Mr. Toomey 
to come to the house, sometime in the last part of June. 

That Toomey remarked to the witness how sick her moth¬ 
er was and that he requested the witness to furnish him a 
list of all her mother’s properties. That Mr. Toomey was 
called by her mother to straighten out differences which she 
had with her husband. That the witness was in the room 
when Maurice Guervitz was explaining the will to her 
mother at the time Sam Merando and Mr. Parkhurst ap¬ 
peared. 

Witness was also present when Dr. Lee was asked to sign 
the will as a witness. That her mother had asked that Dr. 
Lee read the will and for him to serve as a witness. Dr. Lee 
was reading the will when someone came in and interrupted. 
Witness identified the paper which had been offered for 
probate as the will which Dr. Lee had read. Witness was 
present when the will was finally signed. Others present 
wer4 her father, Lucy Muratori, Mr. Sutton and Mrs. Am- 
brogi. Witness admitted that Lucy Muratori and Felix 
Sutton were engaged in rooming house business and the 
sale of reconditioned automobiles. 
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On cross-examination witness admitted that about July 
9, 1940 in the presence of Mrs. Rosina Scuderi and her 
daughter, Eleanor, that Dr. Lee was asked to look at a will 
and sign the same as a witness for her mother. She could 
not remember that Dr. Lee declined to sign because the 
will had not been, drawn by a lawyer and denied saying 
that the paper had been drawn by her boy friend, Maurice 
Guervitz. Witness could not remember that her mother 
said at this time that she was too ill to sign a will, but that 
it could have been said. She remembered that Dr. Lee 
read the will and remarked that there was no executor nam¬ 
ed, because the witness handed Dr. Lee the paper. The wit¬ 
ness was asked to explain why the witnesses, Ambrogi, 
Sutton and Parker were asked to come back to serve as 
witnesses and yet Dr. Lee was asked to serve as a witness. 
She stated that she did not remember asking Dr. Lee to 
serve as a witness, in explanation thereof. She stated that 
it was possible for her mother to have said “To hell with 
the will, think about me and my dying condition!” but she 
did not hear it, yet she was there all the time. 

Witness admitted that she retained the executed will all 
the time from the moment of its execution. The witness 
denied telling Sam Merando that the will was stolen imme¬ 
diately after it was signed and that Rosina Scuderi had 
stolen the same. She remembered her brother Sam’s tele¬ 
phoning to Leo Frene the night the will was drawn, when 
Sam Merando demanded reading the same and she again 
denied stating that Rosina Scuderi had stolen the will. 
Witness admitted that all the time this conversation was 
going on that she had possession of the will. (Appellants’ 
App. 60, 61, 62, 63, 64). 

Witness admitted that her mother could neither read nor 
write, except that she was able to write her name after 
she took her naturalization papers out. She could not read 
newspapers, typewriting or read labels on bottles, includ¬ 
ing medicine bottles. That her mother possessed a large 
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accumulation of medicine bottles. That in using medicine 
by herself, she depended upon the size of the bottle, the 
feel of it, the label on it, from appearance and color of con¬ 
tents, but could not read the labels. (Appellants’ App. 66). 

Counsel begs the indulgence of this Honorable Court for 
the great detail in the Statement of the Case, and the some¬ 
what repetitious character thereof, when compared to the 
Appellants’ Statement of Evidence, as included in the ap¬ 
pendix; but, the same was found necessary in order to 
competently and properly present to this Court the facts 
and circumstances upon which they predicate their griev¬ 
ances. 

Statutes Involved. 

1929 D. C. Code 

Title 29.—Wills and Administration. 

“Sec. 62. Trial of issues as to wills.—-Whenever any 
caveat shall be filed, issues shall be framed under the 
direction of the Court for trial by jury; * * *” 

1929 D. C. Code 
Title 18.—Judiciary. 

“Sec. 26. Jurisdiction.—Any party aggrieved by any 

final order, judgment, or decree of the Supreme Court 

of the District of Columbia, or of any justice thereof, 

may appeal therefrom to the said court of appeals; 
• ♦ # * * 

1929 D. C. Code 

Title 29.—Wills and Administration. 

I “Sec. 21. Capacity to make will.—No will, * # * shall 
be good and effectual for any purpose whatever unless 
the person making the same be * * * at the time of exec- 
i uting or acknowledging it, of sound and disposing 
i mind and capable of executing a valid deed or con¬ 
tract.” 
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ARGUMENT. 

I. 

The facts surrounding the execution of the will of Maria 
Merando offer a sufficient index to the determination of 
this entire matter. The value of these facts was greatly 
destroyed and curtailed when the trial judge failed to tell 
the jury that they could represent a fraudulent scheme or 
arrangement to procure from this testatrix an instrument 
which she did not intend to utter or execute. 

The alleged witnesses to the will represent an “importa¬ 
tion” of persons calculated and estimated by the procurers 
of the will to be most favorable to the caveatees* cause. 

First, we have Mrs. Lucille Ambrogi, “a close social 
friend” of Miss Tina Merando, one of the two principal 
“actresses,” who came all the way from 2222 Fourteenth 
Street, N. W., to 321 H Street, N. F., a cross-town distance 
of four or five miles. She had been summoned and re¬ 
quested to come, not by the testatrix, but by Felix L. Sut¬ 
ton, the co-partner for ten years in business enterprises 
with the other of the two principal “actresses,” Mrs. Lucy 
Muratori, sometimes called Mrs. Nancy Lucy Muratori, 
a married woman separated from he!- husband. 

The second witness, Felix L. Sutton, who maintained 
an office at 328 H Street, X. E., with Mrs. Lucy Muratori 
and Mr. Maurice Guervitz, the scrivener of the will, had 
been asked to serve by Mrs. Lucy Muratori. It was his 
business sagacity and alertness that affixed to the will the 
only attempt to indicate when the will was executed and 
then in the numerical abbreviation 2 p m—7/10/42. 

The third witness, Mrs. Clara V. Parker, an employee 
of Mr. Joseph Madigan, the husband of Mrs. Nettie Mad- 
igan, a one-seventh beneficiary under the will. To insure 
Mrs. Parker’s attendance from the great distance she had 
to travel, to-wit: from 1109 Eye Street, N. W., to 321 H 
Street, X. E., Mrs. Lucy Muratori provided an automobile. 
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This is the lady, who in the Office of the Register of 
Wills, had sworn that she did not see the other two wit¬ 
nesses, Lucille Ambrogi and Felix L. Sutton sign in her 
presence. When she testified as a witness in the trial of 
the caveat, upon cross-examination by the attorneys for 
the caveators, she stated that they had signed in her pres¬ 
ence. Then, in her redirect examination she asked to 
change her testimony—that they did not sign in her pres¬ 
ence. 

All three witnesses testified that Mrs. Merando, the testa¬ 
trix, had a telephone on a table or bureau immediately 
next to her bed and that the telephone had a long exten¬ 
sion cord upon it. That she frequently did use this tele¬ 
phone wiiile in bed, having been confined to her bed in a 
chronic condition for a long period of time. 

The first meeting in which an attempt was made to execute 
the will was held on or about July 3, 1942. In addition to 
the three witnesses, Mr. Maurice A. Guervitz, the lawyer 
and scrivener of the will, the “boy friend“ and “fancy 
dancing” partner of Miss Tina Merando, wras also pres¬ 
ent. He endeavored to explain the terms of the will to 
the testatrix. The presence of Messrs. Guervitz and Sut¬ 
ton in Mrs. Merando \s home had always been a matter of 
most violent protest by Mrs. Merando and, the fact, the 
friendship of these two gentlemen for Miss Tina Merando 
and Mrs. Lucy Muratori, according to the testimony of the 
witnesses for the caveators, had always been opposed by 
the testatrix. In fact, according to the testimony of Messrs 
Guervitz and Sutton, this opposition had not been with¬ 
drawn by the testatrix until several months before her 
death. 

The full execution of the will was stopped on the occa¬ 
sion of the first meeting because of the unannounced pres¬ 
ence of Mr. Sam Merando, the son of the testatrix bv her 
second marriage. Sam Merando had appeared with a Mr. 
Parkhurst for some unexplained reason and when this did 
occur, the witnesses were told to come back at another time. 
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On July 9, 1942 about 2:00 P. M., an attempt was made 
to “throw these witnesses overboard,” and to dignify 
the execution of the will with the appearances of Drs. 
Thomas S. Lee and Thomas F. Collins signing as witnesses. 
This important factor is uncontradicted as testified to by 
Mrs. Rosina Scuderi, one of the caveators, her daughter, 
Eleanor Scuderi, Drs. Lee and Collins, as witnesses for the 
caveators, and Miss Tina Merando, witness for the cav- 
eatees. Mrs. Lucy Muratori, whom everybody else admits 
was present could not “remember” the occasion. The 
attempt to employ Dr. Lee as a witness on this occasion was 
met with the forceful utterance—“To hell with the will, 
think about me, and my dying condition!”—exclaimed by 
the testatrix from her bed in the next room. This is cer¬ 
tainly not the language of a person who desires and re¬ 
quests a person or persons to serve as witnesses to her or 
his will. It certainly manifests definitely that the idea of 
calling Drs. Lee and Collins to serve as witnesses did not 
emanate from the mind of the testatrix. It therefore must 
have emanated from the minds of the two persons who made 
the request, to-wit: Miss Tina Merando and Mrs. Lucy 
Muratori. 

However, they were met with the rebuff by Dr. Lee that 
this will was not properly drawn by a lawyer, whereupon, 
the most definite assurance was given Dr. Lee by Miss Tina 
Merando that it was drawn by her boy friend, Maurice 
Guervitz, wrho was a lawyer. So insistent wrere these two 
ladies that Dr. Lee serve as a witness to the will, that 
Mrs. Lucy Muratori went to the telephone and communicat¬ 
ed with Dr. Collins immediately across the street, to pave 
the way for Dr. Lee to come over and confer with Dr: Col¬ 
lins about the two doctors serving as witnesses to the will. 
So insistent w T as Mrs. Lucy Muratori that Dr. Lee confer 
with Dr. Collins that she even violated Dr. Collins’ rule that 
his office was closed and unopen on Thursday every week. 
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A second rebuff was carried back to these designing 
ladies by Dr. Lee, who spoke in behalf of Dr. Collins and 
himself that they would not serve as witnesses to the will 
because it had not been drawn by a lawyer. 

The very next day the three discarded witnesses, because 
of the rebuffs handed to the designing ladies by Drs. Lee 
and Collins, were retrieved and asked to return to Mrs. 
Merando’s home. This request again emanating from the 
two designing ladies. Xo one mentioned to these three wit¬ 
nesses that they were serving as second-hand or alternate 
witnesses, because of the refusal of Drs. Lee and Collins. 
Mr. Maurice Guervitz was not present on this occasion that 
the will was alleged to have been actually executed, but he 
had heard that Drs. Lee and Collins had been requested to 
serve and had declined. Xo one could offer the explana¬ 
tion why the attempt was made to interpose Drs. Lee and 
Collins in lieu and in place of the three “itinerant” wit¬ 
nesses. The time of actual execution as recorded by the 
alert Mr. Sutton w*as 2 p. m.—7/10/42, but Mrs. Rosina 
Scuderi stated that she happened to call to see her mother 
at that time and on that day, in company with her child and 
the children of her brother, but did not see any of the three 
“itinerant” witnesses. This call on that occasion was veri¬ 
fied by Carrie Spriggs, a domestic in the employ of Mrs. 
Rosina Scuderi and a rebuttal witness in behalf of the 
caveators, who stated that she remained outside with the 
children while Mrs. Scuderi went upon the premises to see 
her mother. (Appellants’ App. 68). 

After the alleged execution of the will on July 10, 1942, 
the custody of the same was immediately assumed by Miss 
Tina Merando. That night between 11 and 12 o’clock, Mr. 
Sam Merando came into the house and stated that he un¬ 
derstood that his mother had executed a will, that day, and 
he demanded the privilege of reading the same at that mo¬ 
ment. He was informed by Miss Tina Merando that the 

will was executed, but that the same had been stolen bv 

• 
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Airs. Rosina Scuderi. This information was telephoned to 
Air. Leo Frene, one of the caveators, by Sam Merando and 
in the presence of Miss Tina Merando. 

The scrivener of the will, Air. Alaurice Guervitz, was in¬ 
structed by the testatrix to send the executed will, together 
with a letter, to Vincent L. Toomev, attorney for the testa¬ 
trix for nearly thirty years. This Air. Guervitz promised 
to do and in the trial of the case admitted that he had 
never sent any communication including the will itself, or 
copy thereof, to Air. Toomev. That he had in his files in 
the courtroom a copy of the letter that he intended but fail¬ 
ed to send. That he had destroyed the original of such 
letter and had never shown the will to Air. Toomev. 

On July 1, 1942 Leo Frene, one of the caveators, was in¬ 
structed by his mother, the testatrix, to go to the office of 
Vincent L. Toomev and have a will prepared, leaving to 
each one of the nine children, two by the first marriage, 
and seven by the second marriage, an equal division in 
her estate. That wrhile at Air. Toomey’s office, Leo Frene 
telephoned to Miss Tina Alerando to obtain the exact and 
correct names of all the children. The will was drawn and 
carried bv Mr. Frene to his mother’s, where the same was 
delivered to Aliss Tina Alerando with the direction that the 
same be executed under arrangements to be made by her. 
This she apparently agreed to do, but never did. Her only 
explanation for this failure was that her mother was too 
sick to think about wills, yet two days thereafter, she and 
her sister, Mrs. Lucy Muratori, set in motion the arrange¬ 
ment to call the three “itinerant” witnesses. And, on July 
9, 1942 they designed the idea of calling Drs. Lee and Col¬ 
lins as witnesses. Aleeting with failure in these two at¬ 
tempts, these two ladies set in motion the arrangements by 
which the three “itinerant” witnesses were again called 
to the home of the testatrix, at 321 H Street, NT. E., and 
witness the will of their mother, a person confined to her 
sick bed for a long period of time with a chronic illness, who 
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could neither read nor write in English or Italian and who, 
on i July 1st, 1942 was too sick to think about a will. 

The caveatee, Mrs. Lucy Muratori, as the record dis¬ 
closes, had been convicted in the Police Court of the Dis¬ 
trict of Columbia, of shop-lifting, being Police Court D. C. 
Xo, 347-593, U. S. vs. Lucy Muratori. She was at the time 
of testifying a notary public, enjoying several reappoint¬ 
ments and she admitted that she had never informed the 
Department of Justice in her original appointment, or any 
of her renewals, as to this record of conviction. It was 
testified that on one occasion her mother had given her an 
automobile on the promise that she would terminate her 
relations with Felix L. Sutton. (Appellants’ App. 51-44). 

The testatrix had had two other wills drawn, one by Mr. 
Guervitz and one by Mrs. Mary House, in which she made 
an equal division of her total estate between the nine chil¬ 
dren, two by her first marriage and seven by her second 
marriage. 

It is most respectfully urged that these facts create a 
very definite, and certainly a most inferential proof of 
fraud, undue influence, a lack of testamentary desire, ca¬ 
pacity, execution and publication. The attempt to urge 
Drs. Lee and Collins to serve as witnesses, made by Miss 
Tina Merando and Mrs. Lucv Muratori on .Tulv 9, 1942 
and the drastic retort of their mother in her sick and weak¬ 
ened condition when she exclaimed, aloud, “To hell with the 
will, think about me,” certainly demonstrates that these two 
ladies were employing every scheme and design to have a 
will executed over the actual protest of their dying mother 
and these facts bring this case with much more force -within 
the ruling of this Honorable Court in the following cases : 
Barbour v. Moore, 4 T\ S. App. D. C., 535, reading from 
page 551 : 

“ ‘It is, however, extremely difficult to state in the ab¬ 
stract what acts will constitute undue influence in 
questions of this nature. It is sufficient to say, that 
allowing a fair latitude of construction, they must 
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range themselves under one or other of these heads— 
coercion or fraud’.” 

Hagertv v. Olmstead, 39 U. S. App. D. C. 170—quoting from 
page 175: 

“It is not necessary that there be direct proof of fraud 
or undue influence. It is competent for the court to 
submit to the jury all the circumstances concerning the 
execution of the will; and when it appears that con¬ 
fidential relations existed, as in this case, between the 
testatrix and the principal beneficiary under the will 
it is for the jury to infer from ail the evidence before it 
whether or not the execution of the will was the result 
of improper inducement or fraud. We think the ad¬ 
mitted transactions of the executor and chief bene¬ 
ficiary in connection with the execution of this will 
w’ere sufficient to raise a presumption of undue influ¬ 
ence, and cast upon him the duty of rebutting it by 
showing that the will was made as the free and volun¬ 
tary act of the testatrix. The law is well settled in 
such a case. ‘General evidence of power exercised over 
the testator, especially if he be of comparatively weak 
mind from age or bodily infirmity, though not to such 
an extent as to destroy testamentary capacity, will be 
enough to raise a presumption, which ought to be met 
and overcome before such a will can be established. 
Particularly ought this to be the rule when the party 
to be benefited stands in a confidential relation to the 
testator’.” 

McCartney et al. v. Holmquist, 70 U. S. App. D. C., 334; 106 
F. 2d 855, Saxe vs. Saxe, No. 7825, decided January 25,1943, 
and, the very recent case of Duckett v. Duckett, No. 8222, 
decided March 15,1943, in which case this Honorable Court 
said, employing the quotation from Hagertv v. Olmstead, 
supra , 

“ ‘It is not necessary that there be direct proof of 
fraud or undue influence’.” 

“ ‘Undue influence ... is nearly always a matter of 
inference . . 

Professor Page in his treatise on wills, in Volume 1, 3rd 
Lifetime Edition, page 348, says: 

“Fraud is in its nature closely allied to undue influ¬ 
ence, and in many cases where the issue to be tried is 
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devisavit vel non, it is difficult to distinguish the two, 
as the same evidence often tends to support each charge, 
i They are often, grouped together in discussing their 
effect upon the will of the testator. The confusion is 
increased by statements that undue influence is to be 
treated as a kind of constructive fraud. It is said that 
undue influence ‘sounds in fraud,’ that undue influence 
is a species of fraud, that undue influence may amount 
to fraud, and that it amounts to fraud if successful. It 
is said that the use of the terms ‘fraud’ or ‘undue in¬ 
fluence’ is a mere choice of names. Undue influence is 
i called ‘a gross fraud.’ It is not reversible error to 
speak in the charge of ‘fraud or undue influence.’ 
without differentiating them if the evidence tends to 
show that the will was executed under undue influence 
due to fraudulent devices.” 

Professor Atkinson in his handbook on the law of wills, at 
page 218, says: 

“While undue influence has been called a species of 
fraud, there is an essential difference between these 
two concepts. In the case of undue influence the testa¬ 
tor is not necessarily, or even ordinarily, deceived; it 
is enough if he is coerced. When fraud is claimed, the 
! will is questioned, not because testator has been sub¬ 
jected to pressure, but for the reason that he is deceiv¬ 
ed and acts upon false data. It is error to instruct 
the jury that a will cannot be set aside for fraud un¬ 
less the testator is coerced. Wherever there is any 
i reason for the distinction, the courts will recognize 
fraud and undue influence as separate objections to 
the will.” 

Again, on page 21fl, Professor Atkinson says: 

i “It has been customary to divide cases of fraud with 
respect to wills into two classes; those of fraud in the 
execution and those of fraud in the inducement. The 
first refers to misrepresentations as to the character 
i or contents of the instrument while the latter desig¬ 
nates falsification of facts outside the instrument. 
Either kind of fraud invalidates the will.” 

In the instant case, the trial court, with the abundance 
of irregularities incurred and practiced in the execution 
of the will of Maria Merando permitted it to go to the jury 



only upon the issue of undue influence. (Appellants * App. 
69), and, to reflect upon the action of the court upon that 
score, the following occurred: 

The Court: “Gentlemen, the court thinks the first is¬ 
sue is superfluous. The court, of course, would have 
to instruct the jury about it. Of course, it is super¬ 
fluous. What it says about the first issue depends en¬ 
tirely upon what it says about the others. If the jury 
should find for the eaveatees on the fifth issue ...” 

Mr. Downing: “That is fraud?” 

The Court: “That is undue influence. That is the 
only issue winch goes to the jury. If they find for 
eaveatees on that issue, they must find on the first 
issue. If, on the other hand, they find for the cavea¬ 
tors on the fifth issue, it means that the first issue is ut¬ 
terly superfluous. I will instruct the jury that they 
must find for the eaveatees on the second issue and I 
will instruct the jury that they must find for the cavea- 
tees on the third issue; and their answer must be 
‘Yes’. I will instruct the jury that they must find for 
the eaveatees on the fourth issue and their answer 
must be ‘Yes’. I will let the jury have the fifth is¬ 
sue, if you have any prayers, I wish you w'ould please 
submit them.” 

Mr. Toomev: “It will not go to the jury on the ques¬ 
tion of fraud?” 

The Court: “No; and the caveators take an exception 
to that ruling, Mr. Toomey?” 

Mr. Toomev: “Yes.” 


II. 


The second very serious grievance urged in the con¬ 
sideration of this case is the participation of Maurice A. 
Guervitz in the preparation of the will, its attempted 
execution in his presence, and his close and very friendly 
relationship with Miss Tina Merando, a one-seventh bene¬ 
ficiary under the wilL 

It must be said that Mr. Maurice A. Guervitz, as the rec¬ 
ord fully discloses, was not the regular attorney employed 
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by Mrs. Maria Merando, the testatrix. In fact, in his own 
testimony, he stated that he hesitated to draw the will be¬ 
cause he knew that Mr. Toomey was Mrs. Merando’s reg¬ 
ular attorney. This attitude by him was reiterated and re¬ 
peated by Miss Tina Merando. They both stated that the 
objection indicated by Guervitz was overcome by the per¬ 
suasions of the sick and feeble testatrix. Such a situation 
as this brings us within a characterization offered by Prof- 
essbr Page in his work on wills, Volume 2, at page 639, in 
which he states: 

1 “If the will is drawn by the attorney of the beneficiary 
and such attorney had not been the attorney of testator 
before said transaction, it is said that a presumption 
of undue influence arises.” 

Mr. Guervitz was socially affiliated with Miss Tina Mer- 
ando and defended the will and her interests in the trial of 
the caveat, as an associate counsel. The record discloses 
that he continued to sit in the court room and indulge in 
the examination of witnesses without indicating that he 
would at one time testify. That in the testimony of Mrs. 
Lucy Muraori, the most unusual circumstance occurred, in 
that, the witness disavowed her chief counsel and asked that 
she be interroerated bv “Maurice.” 

When the testatrix requested Mr. Guervitz to send the 
will, together with a letter to her attorney, Mr. Toomey, and 
he either refused or failed to do so, it is contended on be¬ 
half of the caveators and appellants that he deprived this 
will of a complete publication, as intended by the testatrix, 
in that the testatrix had imposed this duty upon him, ap¬ 
parently for the purposes of verifying the contents, mean¬ 
ing and execution of the will, and she therefore had the 
right to rely on Guervitz’s performance of this obligation. 

In a comprehensive criticism of the activities of Mr. 
Guervitz in the preparation, execution and publication of 
this will, because of his affiliation with Miss Tina Merando, 
it is obvious that he starts off with a presumption of undue 
influence against him and with that burden upon him he 
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discliarges and acquits liis obligation to bis newly acquir¬ 
ed client by failing to send a copy of the will, with a letter, 
to her regular attorney. 

He does not attempt to explain away his failure to do 
this, but, merely offers at the trial of the case a letter copy 
which he said was a carbon copy of the letter he had written 
and intended to send to Mr. Toomey, but failed to do so. 

Conclusion. 

The testatrix in this case was a woman who could neither 
read nor write in English, or even Italian, her native lan¬ 
guage. She was in a most enfeebled condition, due to the 
ravages of her chronic and diseased condition. 

Although in the immediate possession of a telephone 
alongside her bed, not one witness ever stated, or even sug¬ 
gested, that the testatrix had herself telephoned the wit¬ 
ness to serve in the attestation of the will. Only on the 
day preceding the alleged execution of the will, she demon¬ 
strated her full repudiation of her desire to make a will by 
calling out within the hearing distance of her three daugh¬ 
ters, her granddaughter, and her physician, Dr. Thomas S. 
Lee, “To hell with the will, think about me and my dying 
condition!” Certainly, this is not the conduct of a person 
who has testamentary intent, especially coming from the lips 
of one who realizes that she is on the threshold of eternity, 
and did thereafter, within eleven days, enter upon her 
eternity. 

The case should be reversed and remanded back to the 
lower court for a new trial. 

Respectfully submitted, 

VINCENT L. TOOMEY, 
JOSEPH C. StJRACI, 
Attorneys for Appellants. 
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28 Last Will and Testament of Mary Merando. 

Appellants ’ 
Exhibit No. 2. 

(Filed May 25,1943.) 

I, MARY MERANDO, of the City of Washington, Dis¬ 
trict of Columbia, being of sound and disposing mind and 
memory, do make, publish and declare this as and for my 
last will and testament, hereby revoking and making null 
and void all other last wills and testaments by me made 
heretofore. 

FIRST: My will is, that all my just debts and funeral 
expenses be paid as soon after my demise as shall be found 
convenient. 

SECOND: I will, bequeath and devise all my estate, 
real, personal and mixed, which I now oivn, or which I 
might hereafter acquire, unto my nine beloved children; 
Leo Frene, Rose Scuderi, Lucy Muratori, Nettie Madigan, 
Josephine Merando, Sam Merando, Sarah Nair, Amelia 
Maize and Tina Merando, all of the City of Washington, 
District of Columbia, in equal parts, share and share alike, 
and as their absolute estate. 

THIRD: I do hereby nominate and appoint my son, Leo 
Frene, as Executor of this my last will and testament and 
request that he be not compelled to give bond as such 
Executor. 

Signed, published and declared by Mary Merando as and 
for her hist will and testament this first dav of Julv, A. D. 
1942. 


Signed, published and declared by Mary Merando, the 
above named testatrix, as and for her last will and testa¬ 
ment, in the presence of us, who, at her request and in her 
presence and in the presence of each other have hereby 
subscribed our names thereto as attesting witnesses. 


Address. 


Address. 
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Petition for Caveat. 


DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 


Holding a Probate Court. 


In Re Estate of Mary Merando, 
also known as, Maria Morendo, 

Deceased. 


Administration No. 60,444. 


The petition of Rosina Scuderi and Leo Frene respect¬ 
fully shows: 

1. That they are citizens of the United States, and resi¬ 
dents of the City of Washington, District of Columbia, and 
they file this petition for the purposes hereinafter set 
forth. 

2. That Rosina Scuderi resides at 4627 Georgia Avenue, 
N. W. and that she is a daughter of Mary Merando also 
known as Maria Morendo, deceased; that Leo Frene is a 
son of Mary Merando also known as Maria Morendo, 
deceased, residing at 5609 First Street, N. £).; and that 
they are both of full age. 

3. That they have notice that a certain paper writing, 
bearing date of nineteen forty-two, has been filed in this 
Honorable Court as the last will and testament of Marv 
Merando, also known as Maria Morendo. 

4. That their interests will be injuriously affected by 
the allowance of said pretended will; that they do hereby 
contest the probate and the validity of said paper writing 
purporting to be the last will and testament of the said 
Mary Merando, also known as Maria Morendo, deceased, 
and for those purposes, they allege: 

(a) That said paper writing is not the last will and 
testament of said deceased. 

3 (b) That said deceased was not, at the time of 

the making and subscribing, or the acknowledging 
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by her of the said paper writing, of sound mind and mem¬ 
ory, or in any respect capable of making a will. 

(c) Said deceased did not, at the time of making the 
subscription at the end of said alleged will, or at the time of 
acknowledging the said subscription, to have been made 
by him to the attesting witnesses to the said paper writing, 
declare the said paper writing to be the last will and testa¬ 
ment of her, the said Mary Merando, also known as Maria 
Morendo. 

(d) The said attesting witnesses to said alleged will 
did not, nor did either of them, sign their name as a wit¬ 
ness to said alleged will at the request of the said Mary 
Merando, also known as, Maria Morendo. 

(e) The said paper writing, purporting to be such last 
will and testament was obtained, and the execution thereof 
procured by fraud, coercion and undue influence exercised 
upon said Mary Merando, also known as Maria Morendo 
by Lucy Mura tori, Tina Merando, Nettie Madigan and 
Josephine Crouch or some other person or persons un¬ 
known to the subscribers. 

(f) They allege that the said paper writing was not 
freely and voluntarily executed or made as decedent’s last 
will and testament by said deceased, but that the sub¬ 
scription thereto and publication thereof was procured by 
fraud, undue influence and coercion exercised upon her by 
the said Lucy Muratori, Tina Merando, Nettie Madigan 
and Josephine Crouch, or some other person or persons 
unknown to the subscribers. 

WHEREFORE THE PREMISES CONSIDERED, pe¬ 
titioners pray: 

1. That process issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing be refused probate. 

3. That issues may be framed between the caveators 
and caveatees of the will to be tried by jury to deter- 

4 mine the facts of the alleged will. 
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4. That a collector or collectors be appointed to re¬ 
ceive and hold all and any income from the real estate 
owned by decedent, as well as all and any personal prop¬ 
erty to him belonging. 

5. That the Court grant such other and further relief 
as it seems necessary under the premises. 

ROSINA SCUDERI, 

4627 Georgia Avenue, N. W. 

LEO FRENE, 

• 5608 First Street, N. E. 


City of Washington, 

District of Columbia. 

Personally appeared ROSINA SCUDERI and LEO 
FRENE, who first duly sworn do depose and say that 
they are the subscribers named in the annexed petition for 
caveat; that the matters and facts therein alleged of their 
personal knowledge are true and those alleged upon in¬ 
formation and belief they believe to be true. 

i ROSINA SCUDERI, 

I LEO FRENE, 

Subscribed and sworn to before me this 13th day of 
August, A. D. 1942. 

JOSEPH H. GADDES, 
Notary Public , V . C. 

Joseph C. SuRAcr, 

Attorney for Caveators. 

203 Union Trust Building, 

Washington, D. C. 
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Received a copy of the 
annexed caveat this 
14th day of August, 1942. 
R. F. Downing, 

Attorney for Caveatee. 
Woodward Bldg. 


5 Answer to the Petition for Caveat and to Appoint 

Collector. 

The Answer of Sam Merando, Lucy Merando Muratori, 
Nettie Merando Madigan, Sarah Merando Nair, Josephine 
Merando Crouch, (formerly known as Josephine Merando 
Burgess), Amilia Merando Maize and Constance Tina Mer¬ 
ando to the petition of Rosina Scuderi and Leo Frene for 
a Caveat respectfully states as follows: 

1. They admit the allegations of paragraph #1 in the 
Petition for Caveat. 

2. They admit the allegations of paragraph #2 in the 
Petition for Caveat. 

3. They admit the allegations of paragraph #3 in the 
Petition for Caveat. 

4. They specifically deny each and every allegation con¬ 
tained in paragraph #4 in the Petition for Caveat and each 
subordinate paragraph of said paragraph #4. As to sub¬ 
ordinate paragraph “c” of paragraph #4 these Respond¬ 
ents say that the said Mary Merando also known as Maria 
Morendo did declare at the time of execution of said Last 
Will and Testament that same was her Last Will and Testa¬ 
ment. They allege, however, that this charge if true is im¬ 
material, in that it was not necessary for her to declare at 
the time of the execution thereof that the said paper writ¬ 
ing was her Last Will and Testament. 

(> 3. Further answering the said Petition for Cave¬ 

at, these Respondents say that the testatrix at the 
time of its execution was of sound mind, memory and un- 
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derstanding capable of executing a valid deed or contract; 
that there was no fraud or undue influence practiced upon 
her bv anyone or all of these Respondents or any other 
persons; that she previously dictated the contents of the 
said Will and that the same had been explained to her in de¬ 
tail and she executed the same after due deliberation and 
careful thought. 

6. The said paper writing undated except as to 1942 
was prepared by a member of this Bar at her express re¬ 
quest and direction. The attorney left space for the inser¬ 
tion of the name of an executor; however, this was not 
done. 

7. Respondents further state that Sam Merando one of 
the heirs-at-law and next of kin, one of the sons of the de¬ 
ceased, has had the management of her affairs in hand for 
a number of years, that is to say 15 years. He attended to 
all her business affairs. Collected all the rents from her 
real estate, considered and directed all repairs to be made 
thereto, paid taxes, water rent where necessary, and up to 
the time of the death of testatrix was her confidential and 
active business advisor. These Respondents believe and 
aver that it is to the best interest of the estate that Sam Me¬ 
rando be appointed collector to receive and hold all of the 
assets of the estate, including the real estate, collect the 
rents, profits and issues therefrom, and pay all the necessary 
expenses incidental, to the proper management, mainte¬ 
nance and preservation of the aforesaid real estate which is 
valued at approximately $30,000, with power to discharge 
all of the duties of an Administrator pendente lite as pro¬ 
vided in the Code for the District of Columbia, particularly 

Sections 304-306. 

7 Wherefore the Premesis considered the Respond¬ 

ents pray: 

ll That the issues be framed to be tried by a Jury to 
determine the validity or invalidity of the said paper writ- 
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ing regarded to be the Last Will and Testament of the de¬ 
ceased. 

2. That Sam Merando be appointed collector upon his 
giving an undertaking conditioned for the faithful discharge 
of his trust. 

3. That the Court grant such other and further relief 
as to it may seem meet and proper. 

NETTIE MERANDO MADIGAN, 
Residence, 5112 Conn. Ave., N. W. 

CONSTANCE T. MERANDO, 
Residence, 5112 Conn. Ave., N. W. 

SARAH MERANDO NAIR, 

Residence, 4491 McArthur Blvd., N. IV. 

LUCY MERANDO MURATORI, 

(by) Nettie M. Madigan, 

Residence, 328 H St., N. E. 

SAM MERANDO, 

Residence, 813 4th St., N. E. 

AMELIA MERANDO MAIZE, 
Residence, 4010 8th St., S. E. 

JOSEPHINE M. CROUCH, 

Residence, 321 H St., N. E. 


District of Columbia, to wit: 

We solemnly swear that we have read the foregoing an¬ 
swer by us subscribed, that we know the contents thereof 
and that the matters and things therein stated of our own 
knowledge are true and that those stated on information 
and belief we believe to be true. 


CONSTANCE TINA MERANDO, 
SAM MERANDO. 
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Subscribed and sworn to before me 

this 20 day of Aug., 1942. 

Irving Deckelbaum, 

Xotarv Public. 

•> 

Rossa F. Downing, 

Attorney for Respondents. 
Woodward Building. 


11 Order Continuing Cause for Trial. 

This cause coming before the Court on the issues framed, 
and set forth for trial before a jury on the 10th day of De¬ 
cember, 1942, by order of this Court dated the 1st day of 
December, 1942, and it appearing to the Court that said 
cause is not in order to be tried on this date and that all 
parties through their respective counsel have consented to 
this order, it is therefore this 10th day of December, 1942, 
ORDERED, that the issues heretofore framed in this 
cause be, and the same hereby are, continued for trial to 
the 16th day of December, 1942. 

O’DONOGHUE, 

Justice. 

We Consent: 

Joseph C. Suraci, 

Attorney for Caveators. 

R. F. Downing, 

Attorney for Careatees. 


9 Order Framing Issues. 

Upon consideration of the caveat of Rosina Scuderi and 
Leo Frene, filed herein against a certain paper writing bear¬ 
ing date of the blank day of the blank month of 1942, filed 
herein, purporting to be the last will and testament of 
Mary Merando, also known as Maria Morendo, deceased, 
and the answer of Lucy Muratori, Xettie Merando Madi- 


gan, Constance Merando, Sarah Merando Xair, Sam Meran- 
do, Amelia Merando Maize and Josephine M. Crouch, filed 
thereto, it is by the Court this ISth day of September, 1942, 

ORDERED, that the following isues be and they are here¬ 
by framed to be tried before a jury on the 1st day of De¬ 
cember, 1942: 

1. Was the paper writing filed in this Court and bearing 
date of the blank day of the blank month, 1942, the last 
will and testament of Mary Merando, also known as Maria 
Morendo, deceased. 

2. Was the said paper writing dated 1942, purporting 
to be the last will and testament of Mary Merando, also 
known as Maria Morendo, deceased, executed and attested 
in due form, as required by law? 

3. Was the said Mary Merando, also known as Maria 
Morendo, at the time of the making and subscribing or of 
the acknowledging by her of the said paper writing of sound 
and disposing mind and capable of executing a valid deed or 

contract ? 

10 4. Was the said paper writing dated the blank 

day of the blank month, 1942, obtained, or the execu¬ 
tion thereof, or the subscription thereto procured from the 
said Mary Merando, also known as Maria Morendo, de¬ 
ceased, by fraud or deceit practiced upon the said Mary 
Merando, also known as Maria Morendo, by Lucy Merando 
Muratori, Constance Tina Merando, Nettie Merando Mad- 
igan and Josephine Merando Crouch or any other person 
or persons? 

5. Was the said paper writing dated the blank day of 
the blank month, 1942, obtained, or the execution thereof 
procured from the said Mary Merando, also known as 
Maria Morendo, deceased, by the undue influence or duress, 
or coercion of Lucy Merando Muratori, Constance Tina 
Merando, Nettie Merando Madigan and Josephine Merando 
Crouch or any other person or persons? 

EDWARD C. EICHER, 
Chief Justice. 
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Consent as to form: 

R. F. Downing, 
Attorney for Caveatees, 
Woodward Bldg. 

Joseph C. Saruci, 
Attorney for Caveators. 


13 Order Continuing Cause for Trial. 

IN THE DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

In Be: Estate of Mary Merando, 
Deceased. 

Probate No. 60-444. 
This cause coming before the Court on the issues framed, 
and set for trial before a jury on the 16th day of December, 
1942, by order of this Court dated the 10th day of Decem¬ 
ber, 1942, and it appearing to the Court that said cause 
is not in order to be tried on this date and that all parties 
through their respective counsel have consented to this 
order, it is therefore this 16th day of December, 1942, 
ORDERED, that the issues heretofore framed in cause 
be, and the same hereby are, continued for trial to the 25th 
day of January, 1943. 

O’DONOGHUE, 

We Consent 
Joseph Suraci, 

Attorney for Caveators. 

Rossa F. Downing, 

Attorney for Caveatees. 


12 Pretrial Proceedings. 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


In Re: Estate of Marry 
rax do. 


Mer- 


IProbate No. 60444. 


Statement of Nature of Case: 

This is a will contest case. 

The caveators are two adult children by the decedent’s 
first husband. The other parties in interest are children by 
the second husband and the surviving husband. 

The caveators are represented by Mr. Suracai, and the 
caveatees and remaining parties are represented by Mr. 
Downing. All parties are adults and all are before the 
Court. 

The caveators rely on each and all of the issues con¬ 
tained in the Order framing the issues, heretofore signed. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be governed by the fol¬ 
lowing stipulations unless modified by the Court to prevent 
manifest injustice: 

There are no stipulations that can be made by the parties 
in this case. 

December 16, 1942. 

O’DONOGHUE, 

Pre-Trial Judge. . 

Joseph Curaci, 

Caveators. 

R. F. Downing, 

Caveatees. 
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14 Order Fixing Place of Trial and Aligning Parties. 


IN THE DISTRICT COURT OF THE UNITED STATES 
i for the District of Columbia. 

Holding a Probate Court. 


In Re: Estate of Maria Merando, 
Deceased. 


Adm. No. 60-444. 


This cause coining on to be heard, it is by the Court, this 
27th day of January, 1943; 

ORDERED, That the issues heretofore framed in this 
cause be tried by the jury summoned and now in attendance 
in Civil Division No. 3, of this Court; and it is further 
ORDERED, That the caveators, Rosina Scuderi and 
Leo Frene, shall be plaintiffs in the trial of said issues, and 
that the caveatees, Lucy Muratori, Nettie Merando Madi- 
gaii, Constance Merando, Sarah Merando Nair, Sam Mer¬ 
ando, Amelia Merando Maize, Josephine M. Crouch and 
Joseph Merando, shall be the defendants. 


BY THE COURT: 

T. ALLEN GOLDSBOROUGH, 
J usticp. 


15 Plaintiffs (Caveators’) Instruction No. 2. 

IN THE DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

In Re: Estate of Maria Merando, I Administration 
Deceased. f No. 60-444. 

The jury are instructed that if they believe that the testa¬ 
trix, Maria Merando, verbally instructed all or any of her 
six daughters by her second marriage, who are also the 
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six principal devisees, legatees and residuary beneficiaries, 
to extend equal financial participation to her son Samuel 
Merando in the division of her estate, then said paper writ¬ 
ing does not represent the full and final disposition of de¬ 
cedent’s estate, and your verdict must be against the valid¬ 
ity of this undated paper writing purporting to be the last 
will and testament of Maria Merando: and your answer to 
issue No. 1 must be XO. 

Reject «*d. 


15 Plaintiffs’ (Caveators’) Instruction No. 3. 

The jury are instructed that if they believe that the tes¬ 
tatrix was capable of making a valid deed or contract, then 
it is for them to determine whether or not she executed the 
paper writing purporting to be her will, and that if they 
believe she did execute said paper writing, it is for them 
to determine if she knew the contents of said paper writ¬ 
ing; and if the jury find that she was not capable of mak¬ 
ing a valid deed or contract, or find that she did not execute 
the said paper writing, or find that although she did exe¬ 
cute it she did not know its contents, then they must de¬ 
clare the said paper writing invalid. 

Rejected. 


16 Plaintiffs’ (Caveators’) Instruction No. 4. 

The jury are instructed that if they believe that the wit¬ 
nesses to the undated paper writing purporting to be the 
last will and testament of Maria Merando, deceased, sign¬ 
ed the same without being requested so to sign by the said 
Maria Merando, deceased, then, your verdict must be 
against the validity of said paper writing. 


Rejected. 


16 Plaintiffs’ (Caveators’) Instruction No. 5. 

The jury are instructed that if they believe that the sig¬ 
nature or mark upon the undated paper writing purport¬ 
ing to be the last will and testament of Maria Merando, 
deceased, was procured by fraud, misrepresentation or 
trick of any person or persons; or that the signature or 
mark thereon is not the signature or mark of the said Ma¬ 
ria Merando, deceased, then your verdict must be against 
the validitv of the will. 

Rejected. 


17 Plaintiffs’ (Caveators’) Instruction No. 6. 

The Jurv are instructed that if thev believe that the 
said Maria Merando, deceased, signed the undated paper 
writing purporting to be her last will and testament, be¬ 
lieving that she was signing the instrument dated July 1, 
1942, because of her inability to read or write, or for any 
other reason, then, your verdict must be against the va¬ 
liditv of the will. 

Rejected. 


17 Plaintiffs’ (Caveators’) Instruction No. 7. 

The jury are instructed that because of the fact that the 
defendant (caveatee), Lucy Muratori, has been convicted 
of a crime involving moral turpitude her testimony can be 
totally discredited by you, or you may believe such part or 
parts as you might accept as true. 


Rejected. 
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Tuesday, February 2, 1943 
Civil Division No. Three 
Mr. Justice Goldsborough presiding 
Civil Case No. 60-444 

Verdict. 

18 Now comes here again the parties aforesaid in 
manner aforesaid, the same jury that was respited 

yesterday, whereupon the jury after the case is given them 
in charge upon their oaths say: 

In answer to the First Issue: Was the paper writing 
filed in this Court and bearing date of the blank month, 
1942, the last will and testament of Mary Merando also 
known as Maria Morando, deceased? 

They answer “Yes.” 

In answer to the Second Issue: Was the said paper 
writing dated 1942, purporting to be the last will and tes¬ 
tament of Mary Merando, also known as Maria Morando, 
deceased, executed and attested in due form, as required 
by law ? 

They answer “Yes.” (By direction of the Court.) 

In answer to the Third Issue: Was the said Marv Me- 
rando, also known as Maria Morando, at the time of the 
making and subscribing or of the acknowledging by her 
of the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract ? 

They answer “Yes.” (By direction of the Court.) 

In answer to the Fourth Issue: Was the said paper 
writing dated the blank day of the blank month, 1942, ob¬ 
tained, or the execution thereof, or the subscrip- 

19 tion thereto procured from the said Mary Merando, 
also known as Maria Morendo, bv Lucv Merando 

Muratori, Constance Tina Merando, Nettie Merando Mad- 
igan and Josephine Merando Crouch or any other person 
or persons? 
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They answer “Ac.” (By direction of Court.) 

In answer to the Fifth Issue: Was the said paper writ¬ 
ing dated the blank day of the blank month, 1942, obtained 
or the execution thereof procured from the said Mary Me- 
rando, also known as Maria Morendo, deceased, by the 
undue influence or duress, or coercion of, Lucy Merendo 
Muratori, Constance Tina Merando, Nettie Merando Mad- 
igan and Josephine Merando Crouch or any other persoii 
or persons? 

Thev ansvrer “No/' 


20 Motion to Vacate and Set Aside Verdict and Grant 

a New Trial. 

IN THE DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

Holding a Probate Court. 

In Re Estate of Maria j 
Merando, Deceased. ^ 

Adm. No. 60-444. 

Now comes the caveators (plaintiffs), Leo Frene and 
Rosina Scuderi, by their attorneys, Vincent L. Toomey and 
Joseph C. Suraci, and move the court to vacate and set 
aside the verdict rendered in the above entitled cause and 
grant a new trial, and for reasons therefor say: 

1. That said verdict is contrary to the evidence. 

2. That said verdict is contrary to the weight of the 
evidence. 

3. That the court erred in instructing the jury. 

4. That the court erred in admitting evidence contrary 
to the law. 

5: That the court erred in instructing and directing the 
jury to render a verdict in behalf of the caveatees upon 
Issues 2, 3 and 4. 
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6. That the court erred in rejecting the prayers of the 
caveators. 

7. That the court erred in granting the prayers of the 
caveatees. 

8. That the court erred in its definition of undue influ¬ 
ence. 

21 9. That new and material facts have come to light 

since the trial. 

10. And for other errors apparent upon the face of the 
record. 

VINCENT L. TOOMEY, 

JOSEPH C. SURACI, 

Attorneys for Caveators (Plaintiffs). 


23 1 hereby certify that a copy of the annexed Mo¬ 

tion to Vacate and Set Aside Verdict and Grant a 
New Trial, and Points and Authorities in support thereof, 
was mailed postage pre-paid this lltli day of February, 
1943, to Rossa F. Downing, Esquire, Woodward Building, 
Washington, D. C., Attorney for Caveatees (Defendants). 

VINCENT L. TOOMEY, 

Attorney for Caveators (Plaintiffs). 


24 Order Overruling Motion for New Trial. 


In Re Estate of Mary ) 
Merando, deceased. ( 


Administration No. 60,444. 


This cause coming on to be heard upon the motion of the 
caveators for a new’ trial, and having been argued by coun¬ 
sel on both sides and submitted to the court, it is this 15th 
day of March 1943, 
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ORDERED that the said motion be and the same is 
hereby overruled. 

T. ALLEN GOULDSBOROUGH, 
Justice. 

Original mailed to Thos. B. Rover, Clerk to Justice 
Goldsborough Mar. 27/43. 

R. F. D. 


25 Order Admitting Will to Probate. 


IN THE 

DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 

Holding a Probate Court. 


In Re: Estate of Mary Merando, 
also known as Maria Morexdo, 

Deceased. 


Administration 
No. 60-444. 


Upon motion of counsel for the caveatees in this case, 
and upon consideration of the prior proceedings herein, it 
appearing to the court that by the verdict of the jury im¬ 
paneled to try the issues framed herein, the paperwriting 
dated 1942, filed in this court purporting to be the last will 
and testament of Mary Merando, also known as Maria 
Morendo, deceased, was sustained, it is this 2d day of 
April, 1943. 

ORDERED, ADJUDGED and DECREED that the said 
will of Mary Merando, also known as Maria Morendo, de¬ 
ceased, dated 1942, be and the same is hereby admitted to 
probate and record as a will of both real and personal prop¬ 
erty, and that letters of administration, Cum testamento 
annexe, issued to Sam Merando as requested in the original 
petition by eight of the ten heirs at law and next of kin 
upon his entering into and undertaking in the penal sum of 
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$1,000.00 with surety to be approved by the court condition¬ 
ed for the faithful discharge of his trust. 

F. DICKINSON LETTS, 
Justice. 


Notice of Appeal. 

26 IN THE 

DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 


Leo Frene & Rosina Scuderi, 

Caveators <& Plaintiffs, 

vs. 

Lucy Muratori, Nettie Merando 
Madigan, Constance Merando, 
Sarah Merando Nair, Sam 
Merando, Amelia Merando 
Maize, Josephine M. Crouch 
and Joseph Merando, 

Caveatees & Defendants. 


V Adm. No. 60-444. 


Notice is hereby given this 20th day of April, 1943, that 
Rosina Scuderi and Leo Frene, Plaintiffs, also Caveators, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 2nd day of April, 1943 in favor of Lucy 
Muratori, Nettie Merando Madigan, Constance Merando, 
Sarah Merando Nair, Sam Merando, Amelia Merando 
Maize, Josephine M. Crouch and Joseph Merando, against 
said Rosina Scuderi and Leo Frene. 

JOSEPH C. SURACI, 
VINCENT L. TOOMEY, 
Attorneys for Caveators, also 
Plaintiffs. 
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I certify that a copy 
of the above Notice 
of Appeal was this 
20th day of April 1943 
mailed to the attorney 
for caveatees, 

Vincent L. Toomey. 


IN THE 

DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 

R 27 

Estate of Maria Merando. \ 

A dm. #60.444. 

Civil Action No. 

LEO FRENE and ROSINA SCUDERI appellants here¬ 
in and GLENS FALLS INDEMNITY COMPANY, surety, 
appearing and submitting to the jurisdiction of the Court, 
hereby undertake for themselves and each of them, their 
and each of their heirs, executors, administrators, succes¬ 
sors and assigns, to make good all taxable costs and charges, 
not exceeding the sum of Two hundred and fifty dollars, 
that the appellee may be put to or allowed if the appeal is 
dismissed or the judgment affirmed, or such costs as the 
appellate court may award if the judgment is modified. 

The said surety hereon hereby irrevocably appoints the 
clerk of this Court as its agent upon whom any papers af¬ 
fecting its liability on this undertaking may be served. 
Signed, sealed, and delivered this 20th day of April, 1943. 

LEO FRENE, (Seal) 

ROSINA SCUDERI, (Seal) 

! GLENS FALLS INDEMNITY COMPANY, 

By JOSEPH C. SCHRIDER (Seal) 




27 


Surety and amount approved April 21, 1943. 

THOMAS C. SCALLEY, 
Deputy Register of Wills, 
Cleric of Probate Co-urt. 


31 Assignment of Errors and Points Upon Which 
Appellants Intend to Rely. 


IN THE 

DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 


Holding a Probate Court. 


Leo Frene & Rosina Scuderi, 

Caveators and. Plaintiffs, 


vs. 

Lucy Mubatori, Nettie Merando 
Madigan, Constance Merando, 
Sarah Merando Naeel, Sam 
Merando. Amelia Merando 
Maize, Josephine M. Crouch 
and Joseph Merando, 

Caveatees and Defenda/nts. 


1. The verdict of the jury in finding for the defendants 
on Issue No. 1, to-wit: 

“Was the paper writing filed in this court and bear¬ 
ing date of the blank day of the blank month, 1942, 
the last will and testament of Mary Merando, also 
known as Maria Merando, deceased V 9 
was contrary to the evidence. 

2. The Court erred in directing the jury to bring in a 
verdict for the defendants on Issue No. 2, to-wit: 
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! ‘‘Was the said paper writing dated 1942, purporting 
to be the last will and testament of Mary Merando, 
i also known as Maria Merando, deceased, executed and 
attested in due form, as required by law’?" 

3. The Court erred in directing the jury to bring in a 
verdict for the defendants on Issue No. 3, to-wit: 

“Was the said Mary Merando, also known as Maria 
Merando, at the time of the making and subscribing 
or the acknowledging by her of the said paper writing, 
of sound and disposing mind and capable of executing 
a valid deed or contract?” 

4. The Court erred in directing the jury to bring in a 
verdict for the defendants on Issue No. 4, to-wit: 

“Was the said paper writing dated the blank day of 
the blank month, 1942, obtained, or the execution 
! thereof, or the subscription thereto, procured from 
the said Mary Merando, also known as Maria Merando, 
deceased, by fraud or deceit practiced upon the said 
Mary Merando, also known as Maria Merando, by 
32 Lucy Merando Muratori, Constance Tina Merando, 
Nettie Merando Madigan and Josephine M. Crouch, 
or any other person or persons?” 

5. The verdict of the jury in finding for the defendants 
on Isue No. 5, to-wit: 

“Was the said paper writing dated the blank day of 
the blank month, 1942, obtained, or the execution there¬ 
of procured, from the said Mary Merando, also knowm 
as Maria Merando, deceased, by the undue influence, 
or duress or coercion of Lucy Merando Muratori, Con- 
! stance Tina Merando, Nettie Merando Madigan and 
i Josephine M. Crouch, or any other person or persons?” 
was contrary to the evidence. 

fi. The Court erred in its definition of undue influence 
in instructing the jury. 

7. The Court erred in not holding that the testimony 
of Lucy Merando Muratori constituted or amounted to a 
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verbal or non-cupative will, when she testified that her 
mother had instructed her and her sister to see that Sam 
Merando, son of testatrix, and brother of the beneficiaries 
named under the said alleged will, did receive the same share 
of her estate as her six daughters received. That the sum 
of One Hundred Dollars was inserted in said will by the 
testatrix in order to prevent the creditors of Sam Meraiido 
from claiming and seizing the full share of said Sam 
Merando. That in furtherance of this testimony, the writ¬ 
ten contract between Sam Merando and his six sisters 
divided the residuary of the estate into seven, instead of 
six, equal parts. That these verbal or non-cupative condi¬ 
tions rendered said will totally void and of no effect. 

8. That the Court erred in rejecting appellants’ (cavea¬ 
tors’) Prayers No. 2, 3, 4, 5, 6 and 7. 

9. The Court erred in permitting Maurice Guervitz, as 
one of counsel for the caveatees, to testify in behalf of the 
caveatees, when all other witnesses had been excluded from 
the court rom. 

10. The Court erred in not holding that the burden of 
proof was upon the caveatees and not upon the cavea- 

33 tors, because of the fact that said alleged will had 
been drawn by Attorney Maurice Guervitz, the ‘‘boy 
friend” and close associate of Tina Merando, a beneficiary, 
and witnessed by Felix Sutton, the long-while and close 
business associate and friend of Lucy Merando Muratori, 
who added a date to his signature, the only date appearing 
in said will. 

VINCENT L. TOOMEY, 

JOSEPH C. SURACI, 

Attorneys for Caveators (Plaintiffs). 
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Adm. Xo. 60-444 

34 Order Extending Time for Filing the Record on 
Appeal and Docketing the Action. 

Upon consideration of the oral motion of counsel for the 
Caveators herein and it appearing to the satisfaction of 
the Court from the pleadings herein that the time for filing 
the record on appeal and docketing the action expires the 
30th day of May, 1943, it is this 27th day of May, 1943, 
ORDERED that the time for filing the record on appeal 
and docketing the action herein be and the same hereby is 
extended twenty (20) days from May 30th, 1943. 

i BY THE COURT: 

SAMUEL EIRICH, 
.Justice. 

Xo objections: 

Rossa F. Downing. 

Attorney for Caveatees. 


Adm. Xo. 60-444 


35 Order Extending Time for Filing the Record on 
Appeal and Docketing the Action. 

Upon consideration of the oral motion of counsel for the 
Caveators herein and it appearing to the satisfaction of 
the Court from the pleadings herein that the time for filing 
the record on appeal and docketing the action expires the 
19th day of June, 1943, it is, this 17th day of June, 1943, 
ORDERED that the time for filing the record on appeal 
and docketing the action herein be and the same hereby is 
extended twenty' five (25) days from and after June 19th, 
1943. 


BY THE COURT: 
/s/ DAVTD A. PINE, 
Justice . 
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No objection: 

/s/ Rossa F. Downing, 

Attorney for Caveatees. 

Adm. No. 60-444 

36 Order Extending Time to File Transcript. 

Upon motion of counsel for the caveators (appellants) 
praying that .the time to file the Transcript of Record in 
the United States Court of Appeals for the District of Co¬ 
lumbia, be extended to July 19, 1943 and it appearing to 
the Court that the Statement of Evidence is voluminous and 
now in process of settlement between the respective coun¬ 
sel hereto, it is, by the Court, this 10th day of July, A. D. 
1943, 

ORDERED AND ADJUDGED, that the time to file the 
Transcript of Record in the United States Court of Appeals 
for the District of Columbia in the above entitled cause be, 
and the same is hereby, extended to July 19, 1943. 

BY THE COURT: 
JAMES M. PROCTOR, 

J u-stice. 

Agreed to: 

Vincent L. Toomey, 

Joseph C. Suraci, 

Attorneys for Caveators. 

Rossa F. Downing, 

Attorney for Caveatees. 
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348 Caveators’ Designation of Record. 


IN 1 THE DISTRICT COURT OF THE UNITED STATES 
1 for the District of Columbia. 


Holding a Probate Court. 


Leo Frene & Rosina Scuderi, 

Caveators and Plaintiffs , 

vs. 

Lucy Muratori, Nettie Merando Madigan, 
Constance Merando, Sarah Merando 
Nair, Sam Merando, Amelia Merando 
Maize, Josephine M. Crouch, and Jo¬ 
seph Merando, 

Caveatees and Defendants. 


No. 60-444. 


The Clerk of the above court will please prepare a Trans¬ 
cript of Record for the United States Court of Appeals in 
the above entitled cause, consisting of : 

1. A copy of the undated will offered for probate as the 
last will and testament of Maria Merando, deceased. 

2. Paper writing marked “Plaintiffs’ Exhibit No. 2,” 
dated July 1st, 1942, prepared as the last will and testament' 
of Maria Merando. 

3. Photograph of premises No. 328 H. Street, N. E., and 
offered in evidence as “Plaintiffs’ Exhibit No. 3.” 

4. Petition for Caveat, filed by Rosina Scuderi and Leo 
Frene. 

5. Answer to the petition for caveat, and to appoint col¬ 
lector. 

6. Order framing issues. 

7. Order continuing trial before jury. 

8. Pre-trial proceedings. 

9. Order fixing place of trial and aligning parties. 

10. Verdict sustaining will (by direction of the Court.) 

10(a) Caveators Prayers Nos. 2, 3, 4, 5, 6 and 7. 



33 


349 11. Motion to vacate and set aside verdict and 

grant a new trial. 

12. Order overruling Motion for a New Trial. 

13. Order admitting will to probate. 

14. Notice of Appeal. 

15. Bond on Appeal. 

16. Assignment of Errors. 

17. Order extending time to file transcript. 

18. Appellants’ portion of evidence to be contained in 
the record on appeal. 

19. This Designation of Record. 

VINCENT L. TOOMEY, 

JOSEPH C. SURACI, 

Attorneys for Caveators (Plaintiffs). 


Serving of copy of Designation of Record, Assignment of 
Errors, and Statement of Evidence, made upon Rossa F. 
Downing, Esqr., attorney for Caveatees, Woodward Bldg., 
by hand May 25, 1943. Acknowledge of service refused. 

VINCENT L. TOOMEY, 
Attorney for Caveators. 
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347 


Stipulation. 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

! Holding a Probate Court. 

Leo Frene & Rosin a Scuderi, 

Caveators and Plaintiffs , 

vs. 

Lucy Muratori, Nettie Merando Madigan, 

Constance Merando, Sarah Merando f A dm. No. 60-444 
Nair, Sam Merando, Amelia Merando 
Maize, Josephine M. Crouch and Joseph 
Merando, 

i Caveatees and Defendants. 


\ 


Made and entered into between Vincent L. Toomey and 
Joseph C. Suraci, as attorneys for Rosina Scuderi and Leo 
Frene, caveators, plaintiffs and appellants and Rossa F. 
Downing and Maurice Guervitz, as attorneys for Lucy Mur¬ 
atori, Tina Merando, et at., caveatees, defendants and ap¬ 
plies, 

WITNESSETH: That the parties hereto do hereby stip¬ 
ulate and agree; 

1. That the portions of the evidence indicated and filed 
by the appellants and contained in thirty-five typewritten 
pages is hereby agreed may be filed as appellants ’ state¬ 
ment of evidence. 

2. That a copy of all the testimony stenographically 
reported shall be filed in the United States Court of Ap¬ 
peals and can be used by appellants, appellees and the court 
for evidential purposes. 

3. That the agreement made between Sam Merando 
and Lucy Muratori, et al. for the administration of the es- 
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late of Maria Merando shall be included in the Transcript 
of Record. 

Signed and sealed this 12th day of July, 1943. 

VINCENT L. TOOMEY, 
JOSEPH C. SURACI, 
Attorneys for Caveators , 
Plaintiffs and Appellants. 

ROSSA F. DOWNING, 
MAURICE GUERVITZ, 
Attorneys for Caveatees, 
Defendants and Appellees. 


38 Appellants* Portions of the Evidence to be 
Contained in the Record on Appeal. 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

Holding a Probate Court. 


Leo Frene & Rosina Scuderi, 

Caveators and Plaintiffs, 
vs. 

Lucy Muratori, Nettie Merando Madigan, 
Constance Merando, Sarah Merando 
Nair, Sam Merando, Amelia Merando 
Maize, Josephine M. Crouch and Joseph 
Merando, 

Caveatees and Defendants. 


No. 60-444. 


It appears that the following testimony was offered as a 
preliminary in the support of the execution of the will. 

The first witness called was MRS. LUCILLE AMBROGI, 
who testified in chief as follows: 

That she resided at 2222 14th Street, N. W., that she was 

present and signed the will dated the-day of., 

1942. 


i 
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That she was requested to serve as a witness to said will 
by Mr. Felix L. Sutton. That Mr. Sutton telephoned her 
that Mrs. Merando would like to have her call at her home. 
Replying to the request, Mrs. Ambrogi went to 321 H Street, 
N. E., where Mrs. Merando, the decedent, lived. She did not 
recall the date. She remembered seeing Mr. Felix L. Sut¬ 
ton and Mrs. Clara Parker present in Mrs. Merando’s bed¬ 
room, where Mrs. Merando was confined to her bed because - 
of her chronic illness. 

Witness further stated that Mrs. Merando, the decedent, 
had a telephone very close to her bed with a line attached, 
which permitted her to use the telephone without leaving 
her bed, but, that Mrs. Merando, the testatrix, had not called 
her to witness the will. That the only request made of the 
witness on that day to see Mrs. Merando came directly from 
Mr. Sutton by telephone; that about a week or ten 
39 days prior to her actual signing of the will as a wit¬ 
ness, Mrs. Ambrogi, already present at Mrs. Mer- 
audo's home, was requested to witness Mrs. Merando’s will. 
That Mrs. Parker, Miss Tina Merando, Lucy Mura tori and 
Mr. Maurice Guervitz, the lawyer, were present on the first 
floor of Mrs. Merando *s home, some being in her bedroom, 
some in the next room, or front room, the two rooms com¬ 
municating by means of large doors opening between. It 
was then mentinoned that Mrs. Merando wanted to have 
MrS. Parker and Mrs. Ambrogi serve as witnesses to her 
will. 

That before the signing of the paper could take place, 
Mr. Sam Merando, son of Mrs. Maria Merando, the dece¬ 
dent, vralked into the room and the execution of the will was 
immediately called off and the witnesses dispersed. 

About a week or ten days after the above occasion, Mrs. 
Ambrogi was called by Mr. Sutton and asked to come from 
2222 14th Street, X. W., to Mrs. Merando’s house at 321 H 
Street, X. E., and was advised that “Mrs. Merando would 
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like to see you.” That in compliance with this request she 
left her house, crossing the city to 321 H Street, X. E. That 
Mrs. Merando was confined to her bed and she appeared to 
be a very sick woman. 

That when she arrived at Mrs. Merando's house, Miss 
Tina Merando, Mrs. Lucy Muratori and Mr. Felix Sutton, 
who had called her on the telephone, were there. Mr. 
Maurice Guervitz, the lawyer, was not there on this sec¬ 
ond occasion, and neither was Mrs. Parker. That she sign¬ 
ed only in the presence of Mr. Sutton and Mrs. Merando. 
Witness stated that she had never gone to the Office of the 
Register of Wills to witness her signature. 

Witness stated she was a very close social friend of Tina 
Merando, and spent much time in her company. That the 
two enjoyed, many mutual friends and attended numerous 
social activities together. Witness stated that she did not 
hear the will read to Mrs. Merando on the occasion when 
the same was actually signed. 

FELIX SUTTON was thereupon called. Sutton 
40 stated that he was the proprietor of several rooming 
houses, a parking lot, and was engaged in the auto¬ 
mobile insurance business at 328 H Street, N. E.; that he 
was a partner in these enterprises with Lucy Muratori, a 
daughter of Mrs. Maria Merando, the testatrix. 

That he went to Mrs. Merando *s house in response to a 
request from Lucy Muratori to serve as a witness to the 
will of Mrs. Maria Merando, the testatrix. That he had tel¬ 
ephoned to Mrs. Ambrogi to meet him at Mrs. Merando’s 
house. That Mrs. Clara Parker was also there. Witness 
recalled this date as having been July 10, 1942 at about 
2:00 P. M. Witness recalled this to be July 10 because he 
made a memorandum under his signature. 

That at the actual signing of the will, witness recalled see¬ 
ing Mrs. Ambrogi sign as a witness, but did not see Mrs. 
Parker sign the same. 
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On cross-examination witness denied that he was living 
as man and wife with Lucy Muratori, at 328 H Street, N. E., 
or at any other address. The witness denied that he lived 
as man and wife with Lucy Muratori, either at 738 Rock 
Creek Church Road, or 754 Rock Creek Church Road, N. 
W., or at any other address. That he w’as associated in 
business with the said Lucy Muratori, a married wroman 
seperated from her husband, in the conduct of two room¬ 
ing houses at 738 and 754 Rock Creek Church Road, N. W., 
a parking lot business and automobile insurance business 
conducted at 328 H Street, N. E. 

The witness wras thereupon shown a photograph of prem¬ 
ises No. 328 H Street, X. E., marked “Caveators’ Exhibit 
No. 3” and he w’as asked to identify wiio occupied that build¬ 
ing. Witness stated that he and Lucy Muratori conducted 
an automobile insurance business there, that the “Notary 
Public” appearing on the show window referred to Lucy 
Muratori and that the sign “Attorney at Law” re- 
41 fered to Maurice Guervitz. That 328 H Street, N. E., 
is almost directly across the street from 321 H 
Street, N. E., the home of Mrs. Maria Merando, the testa¬ 
trix. 

Witness stated that he had been associated in business 
w'ith said Lucy Muratori for more than ten years at differ¬ 
ent locations in Washington. The witness denied that Mrs. 
Maria Merando was opposed to his friendship with her 
daughter, Mrs. Lucy Muratori. He stated that at one time 
this opposition did exist, but that in later years Mrs. Mer¬ 
ando did not manifest opposition. 

Witness stated that Mr. Maurice Guervitz, the attorney 
who had an office at the same address where the writness 
maintained an automobile insurance business wdth Mrs. 
Lucy Muratori, was not present w’hen the will waj .actually 
signed. The will itself wras left undated, except for the year 
“1942”. 
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FILED 

JUL 3 0 1942 
THEODORE COG8WELL, 
MCOliTJU or WILLS, D. a 
OkkoffnbMOovt 

IN TOE NAME OF OOD, AMEN, 

I, MARY MERANDO, a citizen of the United States and a resident of the 
City of Washington, District of Columbia, residing therein at 321 - H Street, 
Northeast, being over the age of twenty-one (21) years and of sound and dis¬ 
posing mind and memory, and not acting under duress, menace, fraud, or undue 
influence of any person whomsoever, do make, publish and declare this ny last 
will and testament, in the manner following, that is to says 

I Firs£i I direct that all ny debts, including ny Amoral expenses, 
expenses of ny last illness and the expenses of the administration of ny estate, 
be paid by ny exewitor, hereinafter named, out of the first monies coming into 
his hands and available therefor. 

Secondi I bequeath unto ny son, LEO FRENE, the sum of one thousand 
dollars ($1,000.00) absolutely. 

Third* I;bequeath unto ny son, SAM MERANDO, the sun of one hundred 
dollars ($100.00) absolutely. 

Fourth : I bequeath unto ny daughter, ROSHIA SCUD2RI, the sum of one 
hundred dollars ($100.00) absolutely. 

Fifth : All the rest and residue of ray estate of every kind and des¬ 

cription, real, personal and mixed wheresoever situated, non owned, or that 
nay hereafter be acquired by me, I give, devise and bequeath unto ny six (6) 
other children, NAKCY (lOANDO) MJ RAT OR I, NETTIE (MERANDO) VADIOAN, SARA 
(MIKANDO) NAIR, JOSEPHINE (MERANDO) BURGESS, AMELIA (MERANDO) MAIZE, and 
CONSTANCE TINA MERANDO, to them and their heirs and assigns forever, absolutely 
and in fee simple, share and share alike, as tenants in conmon. 

Sixt h: I hereby nominate and appoint 

as the executor of this, ray last will and testament, and do hereby waive re¬ 
quirement of tho filing of any bond for the administration of ny estate by 
the said executor. 

Seventh: I do hereby revoke all former wills and codicils to wills 
heretofore by me made. 

IN YilTNLSS WHEREOF, I have hereunto sot ny hand this dav 

of -1942. 


LAST WILL AND TESTAMENT 
OF 

MARY MERANDO 


MARY MERANDO 
Her 



Signed by mark, published and declared by the above-r__ 

HARY MERANDO, to be her last will and testament, in the presence of us, who 
at her request and in her presence and in the presonce of each other, have 
subscribed our names hereto as attesting witnesses. 

O Address 1 






>JL 


uu lift <T- 


Address 



(Endorsement: Last Will and Testament. Admitted to Probate and Record, 

April x943. Filed July 30,1942. Theodore Cogswell, Register of Wills, D. C. 
CierK oi Probate Court.) 


l 





FormKo. 1 


©tetrict Court of tfje fHnitefa Atatetf for tfjc ffitetrict of Columbia 

Holding Probate Court FILEO 

JUL 3 0 1942 

DISTRICT OF COLUMBIA, to wit: T £SSwf5» < roS!l'Sft 

On this_..day of..M?.i, 

personally appeared__. 

0 

who on oath Bay s that he do ©fiot know of any will or codicil of.. 

Mary Merando .late of said 

District, deceased, other than the instrument of writing hereunto annexed dated. 

.„.jaank„.day...Qf^^ .-.. 


.........; that he received the same from 

.Cona^ncjB...Tlna..iter.ando > „djauKht.er. .... 

sassssssis tsaas ss ssi sseose eSS lssass ssa e Moo ssaesaesss- .••»oe»eee»»e»e»«»ee- .•..•..•••••••eo.eeeo....... .••«••••#• •••••••••• • 


and that said____Mary -Herando..-.-.died on or 



Sworn to and subscribed before me on the day aforesaid. 



B. I. IRIIIIUT RliTUI WKI Ml?IT 


« 


NO 

























Form 9 


©tetritt Court of tfte Wm'teb States for the JBistritt of Columbia 

HOLDING PROBATE COURT 

Dibthict ok Columbia, to wit : 

°" thi “..-.<•*» of ..., A. D. 194 2. 

personally appeared ..-Clar J R..t A ..P»rKi9tr. 

.r.*.. who on oath say.,8 that«.S.ho... 

.* ” . of tho subscribing witnesses to tho foregoing paper-writing dated tho.blank 

duy ° f . blank... ....., A, D. 1942., purporting to bo i/.the Jast win 

» 

and testament of .lfcry. Mer.andO.. , 

l»U,^lho District (^Columbia, that the Teetat..*lx.therein n^ig^d. 

- presence^!,at .aid Testatrix.published, pronounced and declared tho came to be /.. 

. »~.l>er..last will and teatamont; that at the time of eo doing eaid Testat r.lX 

was, to the beat of affiants'approhension, of sound and dieposing mind, and capable of executing a valid deed 
or contract; and thataflianU name.... ae witneee.tothe aforeaaid ..Mill ..w.tt».7e^ed 

in tho proecncc m*Al the request of Teetat.ClX.an^in tho presence of th e ot h er aline...., 

.kupille.. Ambr p£ l and F.' L . Sutton • 



.fW.f.i.Qflt..doe3^nQt j recaj c j:..Ahg..e.xac.$„dot.e ghe a imed eald will but belle™* 

the same on July 10, 1942. 


Addres 


Swoj 
day afofe 


md subscribedWore me on the 


Address. 


Psgtstsr of Wills for tho District of doiumbto, . 

CUrk of tho Probats Court. Address. 


• * 


IMUf 




































Stetrtrt Court of tbe WnKeb States (or (be Btetrfct of Ofomftfo 


...»A. D. m2. 


holding probate court 

District of Columbia, to wU : 

011 thi *.-daj of- July 

personally appeared-_ 

.... w j, 0 on ^ gay.s. that_Jwu... 

la...one. -of tha subscribing witneeaea to tha foregoing paper-writing dated the -blank. 

** ° f .biank.... A. D. 19 . 42 , purporting to bo /..t^tha laat wiU 

and .eetament of. .iiary Uarando . dacoaaod 

lata of the Diatriot of Columbia, that tha Te.tat . r lx.therein named rigned -aid Wi ll ' 

V\ 4 e 

.-P re * n «i ‘1»‘ -id Teetat./’.lx—published, pronounced and declared the ..me to bei.. 

.te...,.JlftC..last will and teetament; that at the time of so doing said Testat .rlX. 

*“' * ““ '** °' *PP rel >“«ion, of sound and diapering mind, and oapable of executing a valid deed 

or contact; and that affl.nl. name.... a, witnrea.to the afore«id.*11.1. 

in the presence and at the requeat of TreUtZi?... » 4in the nraance of - _ 

.Lucille...Ambrogi„ 

tha other subscribing witnres.., who also signed in the pnwenco of the affiant...., and in the prereno, and at 

the request of the Teetat.rix. 
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DISTRICT COURT OF TilE UNITED STATUS. 

Foil TUH DISTRICT OF COLUMBIA. 

Holding Pkobatk Court. 

District of Columbia, to wit: 

}> VICTOR S. MHRSCH, Register of Wills for the Dis¬ 
trict of Columbia, Clerk of the Probate Court, DO HERE- 
CERTIFY, That the foregoing is a true copy of the 
original will of Mary Merando, also known as Maria 
Morendo, deceased, and the proof thereof, tiled and record¬ 
ed in the oflice of the Register of Wills for the District of 
Columbia, Clerk of the Probate Court, aforesaid; and that 
the said will after having been duly proven, as will appear 
by the proof thereto attached, was, bv order of the said 
Court, in accordance with the laws of the District of Col¬ 
umbia, admitted to probate and record on the 2nd day of 
April, A. I). one thousand nine hundred and forty-three. 

I FURTHER CERTIFY, That said will was duly execut¬ 
ed and proved agreeably to the laws and usages of the- 
District ot Columbia, and that I have compared the fore¬ 
going copy of said will, and the proof thereof, with the 
original record in said office, and find it to be a full, true, 
and correct transcript thereof. 

\\ IT NESS, my hand and the seal of said Probate Court 
iiiis 8th day of April, A. D. 1943. 


(Seal) 


VICTOR S. MERSCH, 

Register of Wills for the District of Columbia, 
Clerk of the Probate Court . 



FILED 

MAY 251943 

VICTOR & MERSCH 

BEG1ST&R OF WILLS, L. 0 . 
01«xk of Probate Court 

29 
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Witness stated that Maurice Guervitz and Miss Tina 
Merando, sister of Mrs. Lucy Muratori, had been keeping 
company for a long while and were very close friends, at- 
I tending many dances together, where both Maurice Guer¬ 
vitz and Miss Tina Merando engaged in display and fancy 
dancings. 

The witness stated that Mrs. Merando was in a verv weak 
I condition. That she had been bedridden for many months 
i and was constantly attended by her regular physician, as 
i well as, a heart specialist, Dr. Thomas S. Lee. That Mrs. 

Merando had on a table immediately next to her bed, a tele- 
i phone with a very lengthy extension cord, so that she could, 
and did on several occasions, telephone to different people 
i from her bed. That she called him on many occasions. 

MRS. CLARA PARKER, also a witness to the will, 
i stated that she had been, and was still, the secretary to 
Mr. Joseph Madigan, who was engaged and is still engaged, 
in the locksmith business at 1109 Eye Street, N. W. That 
Mr. Joseph Madigan was a son-in-law to Mrs. Maria Mer¬ 
ando, testatrix, being the husband of Mrs. Nettie Madigan, 
whose maiden name -was Miss Nettie Merando. The 
42 witness stated that either Mrs. Nettie Madigan or 
Mrs. Lucy Muratori, telephoned to her and requested 
that she serve as a witness to the will of Mrs. Maria Mer¬ 
ando. Mrs. Parker was told that an automobile would be 
I sent for her to her downtown address at 1109 Eye Street, 
N. W., in order to convey her to premises No. 321 H Street, 
N. E., the home of Mrs. Maria Merando. That when she 
arrived at Mrs. Merando’s house, having been conveyed 
there by the automobile provided by Mrs. Lucy Muratori, 
Mr. Maurice Guervitz was explaining the contents of a pa¬ 
per writing to Mrs. Maria Merando. And there were pres- 
i ent in the room, and in a front room immediately adjacent, 
Mrs. Lucy Muratori, Miss Tina Merando, and Mrs. Lucille 
' Ambrogi. That after being in the room a few minutes, 
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Mr. Sam Merando, a son of Mrs. Maria Merando, the testa¬ 
trix, appeared with a Mr. Parkhurst, and the discussion and 
explanation by Mr. Maurice Guervitz was immediately 
ended and the witnesses told to come back at some later 
date when they would not be interferred with in the execu¬ 
tion of the will. 

The witness stated that she knew that Mrs. Merando 
could not read or write, in either English or Italian, her 
native language. That in accordance with the instructions 
given her by Mr. Maurice Guervitz, she returned to her 
place of employment, 1109 Eye Street, N. W., and about a 
week or ten days thereafter was again requested by Mrs. 
Lucy Muratori to come and again serve as a witness to the 
will. That on this occasion she signed the will in the pres¬ 
ence of the testatrix, the testatrix having also signed the 
will. Witness further testified that she saw the other two 
witnesses, Lucille Ambrogi and Felix L. Sutton sign the will, 
i Asked on cross-examination why she filed in the Office of 
the Register of Wills an affidavit in which she stated that 
the will was not signed by the testatrix in her presence and 
not in the presence of the other witnesses, Lucille Ambrogi 
and Felix Sutton, the witness stated that the records of the 
Office of the Register of Wills were wrong. 

43 Witness at a later time recalled to the stand, chang¬ 
ed her testimony and said that she had not seen the 
testatrix or the other two witnesses sign the will, but that 
the same liad been signed both by the testatrix and the 
other tw r o witnesses before she arrived at the home of the 
testatrix. 

MRS. ROSIXA SCUDERI, one of the caveators, testify¬ 
ing in her own behalf stated: 

That she was the daughter of the decedent by her first 
marriage, and was born in Italy. That she arrived in the 
United States sometime during the year 1903 in company 
with her brother, Leo Frene, the other caveator in this 
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case. That they proceeded to Baltimore to join their 
mother, the decedent in this case, who had re-married, her 
first husband having died in Italy about 1900. The dece¬ 
dent’s married name under her first marriage was Maria 
i Frene and by virtue of the second marriage, became Maria 
Merando. 

Mrs. Rosina Scuderi’s brother, Leo Frene, is two years 
older. Mrs. Scuderi arrived in Washington about 1906 in 
i company with her mother, her step-father, Joseph Meran¬ 
do, her full brother and two of her half-sisters, then very 
young children. Mrs. Scuderi assisted her mother from 
about the age of ten years until she was twelve in main¬ 
taining the household and raising the smaller children 
by the second marriage. At the age of thirteen she went 
to work in a pants factory, in Southeast Washington. That 
in order to save her money for her mother, she would 
I walk to her work from the 1200 block of H Street, N. E., 
i to Second Street, S. E. That her entire earnings were 
handed to her mother. That her brother was working as 
a shoe-shiner in a barber shop after school hours, and there- 
I after went to work in a beer bottling plant and eventually 
I as a bricklayer apprentice. That both Mrs. Scuderi and 
her brother, Leo Frene, gave their entire earnings to their 
i mother until Mrs. Scuderi was married in the year 1920, 
her maiden name being Rosina Frene. That her brother, 
Leo Frene, continued to give his entire earnings until he 
! entered the military" service in the first World War and 
was sent to France. 

44 That in addition to these earnings both Mrs. Scu- 
! deri and her brother, Leo Frene would assist their 

mother in the operation of an olive oil and tomato sauce 
business, from which considerable profits resulted. That 
with these combined earnings, the mother commenced in 
i 1913 to buy real estate by a reasonable cash payment and 
the assumption of mortgages against the property. Grad- 
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ually these mortgages would be paid off by the application 
of the earnings heretofore mentioned. That the mother 
continued to buy property until Mrs. Rosina Scuderi was 
married in 1920. 

Mrs. Maria Merando, the testatrix, had seven children 
by her second marriage, all of whom are the caveatees to 
this case, and are named respectively as follows: Lucy 
Muratori, Nettie Merando Madigan, Constance Merando, 
Sarah Merando Nair, Sam Merando, Amelia Merando 
Maize, Josephine M. Crouch. 

i Mrs. Scuderi stated that her husband, Antonio Scu¬ 
deri, would assist her mother, Mrs. Maria Merando, in the 
operation of the heating plant of No. 328 H Street, N. E., 
owned by the testatrix and rented to various tenants. That 
the heating plant had given testatrix much trouble because 
she had no one to manage the same. Mr. Scuderi lived 
close in the neighborhood and would give full attention to 
the furnace. 

Mrs. Scuderi assisted her mother in the management of 
her real estate and business affairs. Mrs. Merando, the 
testatrix, frequently was compelled to call upon the pro¬ 
fessional assistance of Vincent L. Toomey, who had been 
testatrix's attorney from 1913 until the date of the death 
of testatrix. That Mrs. Scuderi did frequently go to Mr. 
Toomey’s office with her mother concerning certain busi¬ 
ness matters, particularly two suits in equity which were 
filed against her step-father, because of his failure to sup¬ 
port her mother, Mrs. Maria Merando and her children 
by the second marriage. These cases filed in the Supreme 
Court of the District of Columbia are entitled Maria 
Merando - versus Joseph Merando and are numbered re¬ 
spectively Equity No. and Equity No. 61829. 

45 On the afternoon of July 9th, 1942 the witness 
• and her daughter, Eleanor, called at the home of 
the testatrix, and while they were there. Dr. Thomas S. 
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Lee, a heart specialist, called to see the testatrix, his 
patient. The testatrix was in the second room on the first 
floor and in the front room were Mrs. Lucy Muratori and 
Miss Tina Merando, daughters by the second marriage of 
the testatrix. These two persons handed Dr. Lee a paper 
with a blue manuscript cover upon the same and said, “Dr. 
Lee, will you serve as a witness to this will of my moth¬ 
er’s Dr. Lee read the instrument over and said to Mrs. 
Lucy Muratori and Tina Merando, “I cannot sign this will 

as a witness because it hasn’t been drawn bv a lawver.*’ 

* • 

To which Miss Tina Merando immediately replied, “Yes, it 
has been drawn bv Mr. Maurice Guervitz, mv bov friend, 
who is a lawyer.’’ The testatrix heard this conversation 
from her bed in the next room and said, “To Hell with the 
will, think of me and my dying condition.*’ Mrs. Lucy 
Muratori and Miss Tina Merando again importuned Dr. 
Lee to sign the will as a witness and he said that he would 
have to talk with Dr. Thomas F. Collins, whose office was 
immediately across the street, and who was the family 
physician, as well as the attending general physician, for 
the testatrix. Dr. Lee was told that Dr. Collins could be 
reached, even though it was Thursday and his office was 
closed on Thursdays. Thereupon, Mrs. Lucy Muratori 
telephoned across the street to Dr. Collins and asked him 
to receive Dr. Lee who was coming over to his office. 
Thereafter, Dr. Lee returned and stated that he was sorry 
he couldn’t sign the will as there was no executor named 
in the will and the form of the will indicated that it had 
been drawn by someone who was not an attorney, where¬ 
upon Dr. Lee left. 

Witness testified that on July 10, 1942 about 2:00 P. M., 
she stopped by her mother’s house at 321 H Street, N. E. 
The witness had left her home at No. 4627 Georgia Ave., N. 
W., and was on her way to her cottage at North Beach, 
Maryland, for an overnight trip, with her young child and 
two young children of her brother, Leo Frene. That she 
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went in to see her mother who was confined to bed, and 
inquired if there was anything she could do for her 
46 before she left to go to the beach. Her mother was 
confined to bed, being a very sick person, and her 
bed was immediately next to a table, where there was a 
telephone with a long extension cord attached thereto. 

i Witness stated that her mother had been sick for a 
long period of time and confined to bed for nearly a year 
last past. That her mother was very close to her and fre¬ 
quently sought her business advice in the matter of deal¬ 
ing with her properties. That she had never had any 
differences with her mother and that her mother had al¬ 
ways expressed the greatest admiration for the way she 
had raised her (the witness’) four children, maintained a 
nice home and lived under very pleasant conditions. Like¬ 
wise, the witness testified that she had never heard her 
mother express any animosity for her brother, Leo Frene 
and that Leo Frene was always regarded by the testatrix 
as a very loyal and faithful son and had done much in 
her early life in this country to contribute to her financial 
position. 

That her mother had on frequent occasions expressed 
her desire that her estate be divided equally between her 
children, two by the first marriage and seven by the second 
marriage. 

i That her mother had always expressed a most violent 
protest against the relationship existing between Felix 
Sutton, one of the witnesses to the will and testatrix’s own 
daughter by the second marriage, Mrs. Lucy Muratori. 
That her mother had repeatedly begged Lucy Muratori to 
terminate her relationship with Sutton and go back and 
live with her husband, if possible. That on one occasion 
she even gave Lucy Muratori an automobile on the promise 
that she would end her relationship with Sutton. That the 
testatrix had always expressed a strong opposition to the 
friendship existing between Miss Tina Merando, her daugh- 


ter, and Maurice Guervitz, and, like Sutton, would not 
allow’ him to come to her home. That the opposition to 
both Guervitz and Sutton continued up to the time of the 
death of the testatrix. That the witness, because of the 
attention that she had to give in assisting in raising 
47 the children of the second marriage and the fact that 
she maintained an outside position, prevented her 
from going to school, beyond the second grade, although 
all her earnings were delivered and paid over to her moth¬ 
er until 1020. 

That on several occasions prior to 1920 the mother 
bought property and put it in the witness* name as an 
accommodation to the mother, or testatrix. All these 
properties were reconveyed back by the witness before 
the demise of the testatrix. Witness testified that she 
was at her mother’s home on July 10,1942 at 2:00 P. M., as 
heretofore, stated, being on her way to North Beach, Mary¬ 
land. That on that occasion and at that time she did not 
see either Sutton, Guervitz, Mrs. Ambrogi or Mrs. Parker, 
and, in fact, never did see those persons in a group at that 
or anv other address. Witness stated that she was the 
mother of four children and that her mother, when in good 
health, was a frequent visitor at her home, as w^as siie at 
the home of her mother. 

LEO FRENE, the other caveator, testified substantially 
the same as Mrs. Rosina Scuderi, as to their early child¬ 
hood and adolescent life with their mother. That they 
had contributed all their earnings and savings to their 
mother, from w’hich she bought or which assisted her in 
buying, real estate. That this condition continued wdth 
this witness until 1917 uiien he was called to serve in the 
XT. S. Army and sent to France. That just prior to his 
departure for the army, he was making very liberal wages 
as a boss bricklayer, all of wdiich wages he gave to his 
mother. 
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That on several occasions his mother expressed the 
desire to have a will drawn by her lawyer, Vincent L. 
Toomey, and had expressed to the witness the desire that 
her estate be divided equally amongst her nine children, 
two by the first marriage and seven by the second mar¬ 
riage. 

That about July 1, 1942, testatrix requested the witness 
to go to Mr. Toomey’s office and have a will prepared in 
accordance with her wishes. That he did so, and 
48 from Mr. Toomey’s office telephoned for the full 
names of each and every one of the remaining eight 
children. The witness testified that the instrument was 
prepared by Mr. Toomey, in accordance to the prior direc¬ 
tions to the witness from his mother, giving to each child an 
equal portion in her estate. The witness, on the same after¬ 
noon, brought the unsigned will back to 321 H Street, N. 
E., and gave it to his half-sister, Miss Tina Merando, who 
said that she would have the same executed. (That will 
is herewith offered as Caveators’ Exhibit Xo. 2). Witness 
has never had any disagreement or differences with his 
mother and she had always expressed the greatest admira¬ 
tion for him, his wife and family of four children. 

That about a half hour after his mother was dead on 

July 20,1942, Miss Tina Merando endeavored to sell to the 

familv some cemeterv lots that she owned in a cemeterv 
* • * 

in Southeast Washington. That the other members of the 
family, by the first or second marriage, all insisted that 
their mother be buried in Mt. Olivet cemetery, where she 
had expressed a desire to be* buried. That it was then 
agreed between all the members of the family that the 
witness be authorized to telephone to Vincent L. Toomey 
and request him to ascertain from the Mt. Olivet cemetery 
authorities as to the possibility of obtaining an appropriate 
grave location, facing on Bladensburg Road, site always 
desired by the testatrix. 
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MISS ELEANOR SCUDER1, daughter of Mrs. Rosina 
Scuderi, and an employee of the U. S. War Department, 
testified that she was present at her grandmother’s home, 
321 H Street, X. E., on July 9, 1942 when she heard Miss 
Tina Merando and Mrs. Lucy Muratori request Dr. Lee 
to sign as a witness to their mother’s will. That Dr. Lee 
read the paper over and remarked that it didn’t appear 
to be a sufficient will and that they should have a proper 
will prepared by a lawyer. To this, Miss Tina Merando 
replied that the same had been prepared by her boy friend, 
Maurice Guervitz, who was a lawyer. Dr. Lee then re¬ 
quested the opportunity to talk to Dr. Collins and Mrs. 
Lucy Muratori telephoned to Dr. Collins’ house in order 
to obtain consent for Dr. Lee to see him, Dr. Col- 
49 lins ’ office being closed on Thursday afternoons. Dr. 

Lee returned from Dr. Collins’ house, just directly 
across the street from 321 H Street, N. E., and informed 
witness on the front steps that he did not intend to sign 
such a paper as the same was without the name of any 
executor and for other reasons which he did not desire 
to reveal. 

Witness had always heard her grandmother express 
strong protestation against the relationship existing be¬ 
tween Felix Sutton and Mrs. Lucy Muratori and, in fact, 
it was a very sensitive subject to her grandmother, the 
decedent. The witness produced a diary from which she 
j obtained the various dates, activities, statements and cir¬ 
cumstances revealed by her in her testimony. The diary 
was kept by her and the entries recorded from day to day. 

Caveators produced MRS. MARY HOUSE who testi¬ 
fied that she was an employee of the U. S. War Depart¬ 
ment and for a period of about two years she was employ¬ 
ed by Mr. Sam Merando and Leo Frene, sons of Mrs. 
Maria Merando, decedent. That she had not been em¬ 
ployed there for the past five or six years. That Mr. Sam 
i Merando and Leo Frene were engaged in the bricklaying 
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contracting business and had their office in the basement 
of 321 H Street, N. E., immediately beneath the floor where 
the testatrix Maria Merando, lived and was conlined by 
reason of illness. That from time to time the testatrix 
would call to the witness and ask her to write rent receipts 
for her because the said testatrix could neither read nor 
write, in English or Italian, her native language. 

That on an occasion, while employed by Mrs. Merando’s 
sons, the testatrix told the witness that she wanted to draw 
her will and divide her property equally and asked her to 
serve as a witness to the instrument. The witness wrote 
the same on the typewriter and delivered it to Mrs. Meran¬ 
do, whereupon Mrs. Merando instructed her son to send 
the same to Mr. Toomey to be examined before she signed. 
Witness recalls that she wrote a will at the request of Sam 
Merando, to be signed by Mrs. Merando and this the testa¬ 
trix also ordered be sent to Mr. Toomey for examination. 

1 Witness did not know what became of either one of 

50 these wills after she had written the same on the 

typewriter. 

The witness stated that Mrs. Merando, the testatrix, 
always showed opposition to the friendship existing be¬ 
tween her daughter, Tina Merando and Maurice Guervitz 
and did not allow said Maurice Guervitz to come to the 
house to see her daughter, Tina Merando. She also ex¬ 
pressed similar opposition to Felix Sutton. The witness 
was in no wise related to the testatrix, and had not seen or 
talked to her for the last five or six years preceding her 
death. 

DR. THOMAS S. LEE, called by the caveators, testified 
that he had attended Mrs. Merando, the testatrix, as a heart 
specialist; that on July 9th, 1942 he was requested by both 
Tina Merando and Mrs. Lucy Muratori to serve as a wit¬ 
ness to a will for their mother. Dr. Lee admitted that he 
read the paper writing and criticized the same as not having 
been drawn by a lawyer, to which Miss Tina Merando re- 
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plied that it had been drawn by her boy friend who was a 
lawyer, whereupon Dr. Lee asked to confer with Dr. Collins, 
who lived across the street from Mrs. Merando’s home at 
321 H Street, N. E. He conferred with Dr. Collins, at Dr. 
Collins ’ office, came back to the outside steps of the Merando 
residence and stated that he did not desire to serve as a wit¬ 
ness as the will was incomplete and named no executor. The 
witness testified that Mrs. Merando was a very sick woman 
and had been under his professional care, as a heart special¬ 
ist, over a period of two years. That Dr. Collins was the 
general practitioner in the case and had served during that 
period of time with him. 

DR. THOMAS F. COLLINS, a witness also called in be¬ 
half of caveators, testified that he had treated Mrs. Meran- 
do for many years and that during the last two years of her 
life she had a very pronounced, chronic heart affliction. That 
the medicine he prescribed for her did cause spells of 
drowsiness and would impair her alertness and general men¬ 
tal responsiveness. That some time around July 9, 1942 
Dr. Thomas S. Lee did come to his office and confer 
f)l with him about the two serving as witnesses to a 
paper writing purporting to’be a will for Mrs. Maria 
Merando. The witness expressed his desire to Dr. Lee 
against serving as a witness to the will and asked to be re¬ 
lieved of that embarrassment as it was not his practice to 
serve as a witness. 

Testimony offered in behalf of the caveatees consisted 
in part as follows: 

JOSEPH MADIGAN, a witness called by the caveatees, 
the husband of Nettie Merando Madigan, daughter of the 
testatrix, Maria Merando, stated that one occasion two and 
a half or three years ago, he drew a will for Mrs. Merando 
at her request and had the same executed while she was a 
patient in Providence Hospital. That she was acutely ill 
on the occasion and his wife, Nettie Merando Madigan, was 
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given custody of this will. The said Nettie Merando Madi- 
ghn afterwards returned the same to Maria Merando in the 
presence of Joseph Madigan. A Dr. Orem, a close social 
and professional friend of Sam Merando was one of the 
witnesses to the will and the other witness was a Dr. Simp¬ 
son, then interning at Providence Hospital. A subpoena 
duces tecum was issued by the caveators against Joseph 
Madigan for the production of this will and the witness’ 
return to that subpoena was that the same was delivered to 
the testatrix. 

! DR. JOHN OREM was called on behalf of the caveatees 
and testified that he did serve as a witness to a will drawn 
sometime ago at Providence Hospital by Mrs. Maria 
Merando. That the testatrix was a very sick woman at the 
time the said will was drawn. What became of the 'will there¬ 
after, the witness did not know. 

i The caveatee, MRS. NANCY LUCY MURATORI, was 
called in behalf of the caveatees. Her attorney, Mr. Rossa 
F. Downing, proceeded to interrogate her and when he had 
propounded three or four questions, the witness stated in 
answer to a question: * 

4 4 Q. How old are you ? ’ ’ 

“A. Thirty-four years old.’’ 

“Q. How old?” 

4 4 A. May I have Maurice, Mr. Guervitz, to come in 
before I .testify? I want to see him first.” 

52 44 Q. I am perfectly willing to excuse you and take 

some other witness. ” 

Mr. Toomev: 44 I object. I think that is a most ex¬ 
traordinary statement for a witness to make.” 

The Court: 4 "Proceed.” 

Mr. Downing: 44 Do you want me to proceed?” 

The Court: 4 4 Yes, proceed. ’ ’ 

Witness admitted that she had different businesses with 
Felix Sutton, consisting of rooming houses, gasoline station 
ahd 44 little things to make some money together”. That they 
had an office together at 328 H Street, N. E. That she knew 
that her mother was having difficulties with her father and 


that her mother always sought Mr. Vincent L. Tooniev, her 
attorney, to make some arrangement with her father for a 
mutual separation. That there were material differences 
between her father and mother, making such a method the 
best solution. The witness testified on direct examination 
that her mother had directed Leo Frene, one of the cavea¬ 
tors hereto, to go to Mr. Toomey’s office just a few days be¬ 
fore she died to see if some kind of an arrangement to get 
her father away from her mother could be planned. The 
witness denied that her mother authorized Leo Frene to go 
to Mr. Toomey’s office to have a will drawn and that when 
Leo Frene returned with a will, and “stuck” that will 
“under Tina’s and my nose, Tina said, ‘What is this?’—I 
think Leo had a nerve to have this drawn up.” 

When Leo returned with this will, witness’ mother w r as 
asleep and Leo left and, she testified, they weren’t think¬ 
ing about wills for her mother, they were thinking about her 
condition. This w*as less than a month before her mother 
died. 

On cross-examination, this witness stated that she was 
the wife of John Muratori and that she w r as living separate 
and apart from him. That that condition had prevailed for 
a long time. That when she w r as a very young girl, it wra-« 
necessary for her to be placed in the House of Good Shep¬ 
herd. Witness admitted that later on, and after she was 
married, she was convicted of shop-lifting in the Police 
Court, D. C., the same being Police Court D. C. No. 
53 347-593, U. S. vs. Lucy Muratori, witness admitted 

that she never reported to the Department of Justice 
that she had been convicted of a crime, even though she was 
serving as a notary public. In several subsequent renewals 
of her commission as a notary public, she never informed 
the Department of Justice that she had been convicted of a 
crime, even though such conviction occurred in 1932 and 
her appointment and reappointments all followed that date. 

^Witness denied that she ever lived with Felix Sutton as 
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man and wife at 754 Rock Creek Church Road, or any other 
address. She admitted that her mother, the testatrix, call¬ 
ed Vincent L. Toomev “lots of times’ ’on the telephone 
about her trouble with their father. 

The witness admitted that her full brother, Sam Meran- 
do, only received the sum of $100.00 under the will to which 
the caveat was filed, but that after her mother’s death she 
had signed an agreement whereby Sam, her brother, would 
receive an amount equal to the rest of her full sisters. 

The following interrogations and answers occurred, rela¬ 
tive to this witness: 

“Q. You signed the agreement!” 

** A. That was after my mother’s death. ’’ 

“Q. And you signed an agreement wiierebv Sam 
was to get additional money; that’s true!’’ 

“A. No, you don’t put that like it really happened. ’ ’ 

“Q. You can tell it to the jury in your own words.” 

“A. We got together amongst us girls. We wanted 
to, because Sam w*as more closer to us—and among us 
girls w^e had just signed that paper that he was to sign 
with us—even shares—” • 

“Q. Go ahead.” 

“A. Among us girls, we later, because we thought 
Sammy was so close to us, discussed, among us, that 
Sammy could have a share of it; all of us girls wanted 
it that way.” 

“The Court: To set your mother’s will aside?” 

The Witness: “ We didn’t want to break our mother’s 
will, wre knew* she intended: that she had a reason 
there.” 

Bv Mr. Suraci: “And she told vou the reason, didn’t 
she?” 

“A. Yes.” 

“ Q. A nd what was the reason ? ’ * 

54 “A. About his creditors. She didn’t want anyone 

to take her money. Sammy had creditors and she did¬ 
n’t want nobody to take any of her money except us 
children. She had other reasons too.” 

“Q. Your mother still wanted Sam to get his 
share; isn’t that right ? ’ ’ 

“A. That is right.” 

“Q. She w*anted him to get the share instead of his 
creditors?” 
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“A. She didn't want nobody put into Sammy’s 
money.” 

“Q. Right. She wanted him to get it?” 

“A. She had a lot of reasons why she didn’t want 
Sammie to be in that will, to have his name in it, but 
we knew our mother wanted Sammie to have and to 
share in it too. She had reasons she didn’t tell us. 
Something about that—” 

”Q. Did she delegate any of you children to give 
Sam his share after she died?’’ 

“A. No, she didn’t.” 

“Q. Did she suggest to you any particular manner 
in which vou could turn over to Sam his share after she 
died?” 

“A. She always worried about Sammie and his 
business. She was always worried about that. She was 
always worried about Sammie. She didn’t want to put 
it here. ’ ’ 

“Q. Do you recall the dav the will was signed?" 

“A. What?” 

“Q. I don’t mean the date.” 

4 * A. The occasion; yes. ’ ’ 

“Q. On that day, that same day, didn’t Sam come 
on over there and learn a will had been signed?” 

“A. I don’t know.” 

“Q. Weren’t you present when Sam asked Tina to 
see the will and Tina told Sam that Rosie had stolen the 
will?” 

“A. I don’t remember anything about that. My 
mother was bad off. The doctor had given her—” 

“Q. (Interposing) That day before?” 

“A. That was in the same week.” 

**Q. There wasn’t any excitement when your mother 
signed this will?” 

“A. Wasn’t any?” 

“Q. I am asking you if there was?” 

55 “A. Yes, there was, because my mother was sick. 

We were always excited about anything she wanted to 
do; we wanted to change the subject. We didn’t want 
to discuss the will business. She was always talking 
about a will.” 

“Q. Didn’t your mother say oftentimes she feared 
signing a will; that she believed signing a will was 
making a death warrant?” 
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“A. That was a long time ago; but she knew her 
time was come. She told us this was going to happen, 
and she always said this was going to happen. We 
changed the subject. She said ‘Rosie and Leo are 
going to make you girls do this and that,’ and this was 
all going to happen. My mother told us this was going 
to happen.” 

“Q. After will was signed, did Mrs. Parker go back 
to the place she was working or some place?” 

“A. Mrs. Parker went away after she signed that 
(indicating).” 

“Q. Did Mr. Sutton leave?” 

“A. We all left.” 

“Q. Did you leave ” 

“A. No, I didn’t.” 

“Q. With the exception of you and Tina?” 

“A. I don’t remember so very well, but I know Mrs. 
Parker had to leave. Mrs. Ambrogi stayed a little 
while longer, and Mr. Sutton left. We remained there. 

What hurts me is my mother told us that was going 
to happen. When I say she was superstitious. She 
said she dreamed Rosie would cause trouble, and said 
‘you and Tina are always doing things for every¬ 
body.’ ” 

‘‘Q. Well, now, you say that within a short while 
everybody had left that house?” 

“A. I didn’t say everybody. I don’t know.” 

“Q. I want to get exactly the ones who did.” 

“A. We were all excited because we knew what the 
Doctor had already told us about our mother. I didn’t 
want her to know” it.” 

‘‘Q. Well, did you leave the house?” 

“A. No, I didn’t. I stayed there.” 

“Q. So, if Sam came in the house you would have 
seen him; right?” 

“A. Listen, my mother was so bad off—” 

‘‘Q. (Interposing) You seem to have a very keen 
memory of the execution of the will.” 

“A. That is what made me nervous, because my 
mother worried about it.” 

“Q. And you seem to have a keen memory concern¬ 
ing Rosie.” 

“A. That was the headlines of the Merando house¬ 
hold, because my mother couldn’t get over it.” 
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“Q. But you can’t remember giving Doctor Lee a 
will to sign, can you?” 

“A. Doctor Lee was there to see my mother, we 
were not thinking of wills.” 

“Q. If you weren’t thinking about it, why was 
Doctor Lee handed a will to sign?” 

4 ‘A. I don’t remember about a will. All I remem¬ 
ber is he said my mother was getting weaker.” 

‘ ‘ Q. She knew it, and said ‘ I want to make a will ’ ? ” 

“A. She knew it. My mother told me this all was 
going to happen. She said they have got plenty and 
are trying to get more. She said ‘Rosie and Leo have 
enough; why do they want to get more. I know I am 
dying’ is what she said.” 

‘‘Q. Now, do you recall several hours after your 
mother died that—” 

‘‘A. (Interposing) They knew it too. They recall 
lots of things too.” 

“Q. (Continuing)—you and your brothers and sis¬ 
ters got together?” 

“A. We got together?’’ 

‘‘Q. At 321 H Street, Northeast.” 

‘‘A. We got together, did you say?” 

“Q. To arrange about a funeral lot—” 

‘‘A. I remember that.” 

‘‘Q. And there was or do you recall a discussion 
took place, an argument, about selecting a cemeterv 
lot?” 

“Mr. Downing: I object to that. It is immaterial.” 

“The Witness: I remember our mother telling us 
the last thing she said, ‘Be careful. I want, to make a 
will. I know I am dying.' ” 

“By Mr. Suraci: Do you remember during that dis¬ 
cussion that you children could not settle a dispute as 
to what cemetery lot should be used?” 

“A. I remember that my mother always said she 
didn’t want to be buried in the dirt; she wanted to 
buried where she could be seen. Gone but not for¬ 
gotten.” 

“Q. Well, when some of your sisters objected to 
that and wanted to put her some place where she 
wouldn’t be seen—” 

“A. (Interposing) They knew what my mother 
wanted. What makes me feel so bad is that my mother 
said this was going to happen. She knew what she 
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talking about. It makes me feel so bad. I wish she 
was here now to tell you herself. They are trying to 
crucify me. Trying to bring up things that don’t 
57 mean a thing in this will. They know what my mother 
wanted. Poor Mama, she knew it.” 

‘ ‘ The Court: She will have to leave the stand, and 
you will have to recall her. This is a ridiculous per¬ 
formance.” 

“The Witness: Can’t help it.” 

“Mr. Downing: Can’t you compose yourself now 
and try to answer questions. You might as well get 
through with the crucifixion.’* 

“Mr. Toomey: I object to that statement, your 
Honor.” 

“The Court: Of course, that is a very improper 
statement. The Court thinks it is absolutely unwar¬ 
ranted. ’ ’ 

“Mr. Downing: She said it.” 

“The Court: It is your statement. That is abso- 
i lutely unwarranted. This performance by this witness 
is absolutely ridiculous.” 

“Bv Mr. Suraci: Now, do vou recall at this time 
when there was a dispute about the cemetery lot and 
some of your sisters wanted your mother to be buried 
somewhere else, and it was finally agreed that Mr. 
i Toomey would be called and he would straighten the 
matter out?” 

“A. I don’t remember anything about Mr. Toomey. 
I don’t remember that.” 

“Mr. Suraci: No further questions, your Honor.” 

“Mr. Downing: No questions.” 

(Witness excused.) 

MR. MAURICE A. GUERVITZ, a witness produced on 
behalf of caveatees, who sat at the counsel table during the 
progress of the trial, indulged and participated in the ex¬ 
amination and cross-examination of witnesses and who en¬ 
joyed all the privileges of an associate counsel, testified in 
chief as follows: 

That he was a member of the Bar of the District of 
Columbia since 1940. That he had known Tina Merando 
for about eight years. That Mrs. Merando did not par¬ 
ticularly approve of his friendship with her daughter for 
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the first several years that they were acquainted, but dur¬ 
ing her last five or six years appeared to have changed 
that attitude. The testatrix did not forbid the witness’ 
coming to her house, but merely expressed dislike at his 
presence there. That the first time he talked with Mrs. 
Merando was Christmas, two years ago. That he used to 
meet Tina Merando at her sister’s home and not at the 
home of the testatrix. 

58 The testatrix spoke about a will to the witness a 
couple or several months before she died. The wit¬ 
ness told her that she should consult her attorney. She 

told him that Mr. Vincent L. Toomev was her attornev 

♦ * 

and “I had been previously advised from other sources 
that Mr. Toomev was Mrs. Merando\s attorney.'” 

Witness stated that he delivered the will to Mrs. Me¬ 
rando and discussed it with her and she instructed the 
witness to send a copy of the will to Mr. Toomev, her at¬ 
tornev. That when the will was finallv executed, or sub- 
mitted for execution, by the witness, the testatrix instructed 
the witness to send a copy of that will also to Mr. Toomev, 
for his records. That the witness failed to do this and, in 
fact, never sent any such copy, either of the draft or final 
will, or never did communicate in any wise with Mr. 
Toomev, about the will or any other matter concerning 
Mrs. Merando. He stated that he had drawn a letter to 
send to Mr. Toomev with a copy of the will in it, but had 
subsequently destroyed the copy of the will, as well as the 
letter, and on the witness stand tendered a copy of the 
letter to Mr. Toomev, which was rejected. Witness was 
also asked by the testatrix to send back the will which Mr. 
Toomev had drawn, but this he returned to the testatrix 
at her request. 

He brought a letter which he had written, intended for 
Mr. Toomey, and read it to Mrs. Merando, but at her re¬ 
quest did not mail or send the same. Witness stated that 
he was present and read the will which he had drawn to 
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Mrs. Merando before the witnesses Ambrogi and Parker, 
but that before the same could be executed, the testatrix's 
son, Sam Merando, with a Mr. Parkhurst, appeared and the 
signing of the will was cancelled and called off. 

On cross-examination, the witness, Guervitz, stated that 
lie did not draw up the contract by which Sam Merando ob¬ 
tained an equal share of the estate with his full sisters. 
The witness thought that a lawyer by the name of Bonuso, 
Sam’s attorney, drew it. He was pretty sure that Sam, 
however, had spoken to him about this agreement. 

Witness stated that Mrs. Merando had told him that Sam 
Merando had several creditors looking for him. Wit- 
39 ness did not recall whether Mrs. Merando told him 
after or before the will was signed that Sam was 
getting such a small amount because of his creditors. 

The contract to give Sam an equal amount of the estate 
was known to the witness, Sam, and the girls by the second 
marriage. Witness acknowledged he wrote the letter 
which Mrs. Merando directed him to write to Mr. Toomey, 
enclosing a copy of her will, but that the same was never 
sent, but witness stated, he bad a copy of it in court in 
his brief case and further stated he showed the original 
of the letter to Mrs. Merando and thereafter tore it up. 
This took place some time in July, 1942. 

Witness asked the testatrix to name the persons whom 
she wanted to serve as witnesses to her will. Testatrix 
named Lucy, Mrs. Parker and if anyone else, he did not 
remember. Asked if the testatrix had informed him that 
she was negotiating with Mr. Vincent L. Toomey to draw- 
a deed in trust so as to make an amicable settlement of 
the properties that the testatrix and her husband held 
as joint tenants, witness admitted that testatrix said she 
was trying to make arrangements through Vincent L. 
Toomey for an amicable agreement between Mr. Merando 
and herself * * * for him to leave the house, as he was 
getting on her nerves. Did not describe the arrangements. 
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Thereafter witness did admit that Mrs. Merando did tell 
him that she was talking with Mr. Toomey about an 
i amicable settlement of the property which she owned 
i jointly with her husband, but did not detail those arrange¬ 
ments. 

Witness stated that he made no charge to testatrix for 
drawing her will, that the same was a gratuity to her. 
Asked if the relationship between the testatrix and him- 
i self was that of attorney and client or that of a friend¬ 
ship, he stated that it consisted of both. 

i Asked if he knew of anv reason whv Mrs. Lucv Mura- 

• •' » 

tori should request that he interrogate her instead of 
Mr. Rossa F. Downing, and asked if he had any under- 
i standing with the witness as to how she should be inter- 
i rogated, the witness replied, “I had talked to her.” 

Witness stated that up to the time he was allowed to 
stay in the court room at the trial table as counsel, that he 
had discussed the case all along with the whole 
60 family. 

Witness admitted that the words “Attorney at 

• 

Law” at 328 H Street, N. E. referred to him and that the 

i sign containing these words was still on the show window 

! of those premises. Witness stated that he drew another 

i will for Mrs. Merando in which her seven children by the 

i second marriage and the two children by the first mar- 

1 riage, nine children in all, shared equally in her estate and 

1 that the same was similar to the will drawn by Vincent L. 

Toomev. Did not remember the date of that will. The 
•> 

! executorship was left blank in this will. 

Witness recalled that somebody told him that Dr. Lee 
! had been asked to serve as a witness to the will and had 
declined. Asked to reconcile why Mrs. Merando had called 
Mrs. Ambrogi, Mr. Sutton and Mrs. Parker to serve as the 
witnesses to the will and thereafter asked Dr. Lee to serve 
as a witness to the will, Guervitz stated that the testatrix 
i had not asked him to have Mr. Sutton. 
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Asked if he knew who authorized somebody to speak to 
Dr. Lee about serving as a witness to the will, witness re¬ 
plied that he did not know. The only witnesses testatrix 
ever requested in his presence were Clara Parker and 
Lucille Ambrogi. The testatrix never said anything about 
Dr. Lee or Dr. Collins’ serving as witnesses, and this he 
knew positively. 

Witness stated that when they were interrupted on or 
about July 3, 1942 in executing the will by Sam Merando 
and Parkhurst’s coming into the room, the testatrix did 
not appoint a time when the witnesses should come back 
to complete the execution. That the witness left on that 
occasion and “let it go at that”. Witness stated both Tina 
Merando and Lucy Muratori were present on the first oc¬ 
casion when the witnesses appeared, but did not sign the 
will. Witness stated that it could have happened that the 
\Vitnesses were told by either Lucy Muratori or Tina Mer¬ 
ando that thev need not come back as Dr. Lee or Dr. 
Collins might serve as witnesses. 

Witness stated that the will giving equal participation 
to all nine children could have been drawn as recently as a 
month before the will which was offered for probate. 
61 (It is to be noted that this witness sat at the trial 
table as an attorney and heard caveators’ case in 
chief in its entirety and continued to sit there during 
caveatees case until it was indicated that he was going to 
take the stand as a witness, at which time he was ordered 
by the Court to leave the courtroom and remain in the 
witness room until called.) 

I The caveatees offered CONSTANCE TINA MERANDO 
as a witness in their hehalf,who testified in chief as fol¬ 
lows : 

That she was present at a conversation between her 
mother, the testatrix, and Maurice Guervitz, in which her 
mother requested Maurice to draw her will, but that 
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Maurice indicated that he would rather not, because he was 
going with Tina (the witness) and it just wouldn’t look 
right for “me to do this now’’. “People make stories.’ ” 
That her mother overcame this unwillingness on Maurice’s 
1 part to draw the will and he indicated his willingness to 
draw the same. 

That one day about 4:30 in the afternoon her half- 
brother Leo Frene handed her an unsigned will (being 
Caveators’ Exhibit No. 2—the Toomey will) and stated: 
“ ‘Here, I have done my part. It is up to you to do it 
now* ”. That she read the paper, that she read it over 
1 to her mother. That her mother became upset and stated 
! that she did not ask Leo to go to Mr. Toomev’s office about 
| a will but about her domestic troubles. Witness stated 
that while Leo was at Mr. Toomey’s office he called her 
up to give him the full and correct names of all of her 
sisters. Prior to that time, she was present in her mother’s 
sick room when Mr. Toomey called in response to a tele- 
! phone call from her mother requesting Mr. Toomey to 
call. 

Witness stated that Mr. Toomey remarked how sick 
Mrs. Merando appeared to be and in a later conversation 
■ requested that the witness furnish to Mr. Toomey at 
his office a list of all the properties in which her mother 
had interest. Witness stated that Mr. Toomey was called 
by her mother to straighten out the differences which she 
' had with her husband. That later on she brought 

62 the list of the properties to Mr. Toomey’s office, as 
he requested, and she was warned then about the 
condition that would result if her mother died without 
making disposition of her property, particularly those 
properties belonging jointly to her and to her husband. 

Witness stated that she was present wffien Maurice 
Guervitz read a will to her mother and that “we had wit¬ 
nesses there to sign it.” That Maurice was explaining 
the will and the witnesses were about to sign when Sam 



Merando and a friend walked in. Her mother then dropped 
the subject and said, “We had better wait.” 

1 Witness stated that she was present when Dr. Lee was 
asked to sign the will as a witness. That her mother had 
asked that Dr. Lee read the will and for him to serve as 
a witness. Dr. Lee was reading the will when someone 
came in and interrupted and her mother said never mind, 
some other time. The witness identified the paper that 
had been offered for probate as the will which Dr. Lee 
had read. She was present with Lucy and her father and 
they saw Mr. Sutton and Mrs. Ambrogi sign the will, now 
offered for probate. Prior to that, she saw Maurice in 
ller mother’s room and heard her mother say “I want to 
make my will.” 

That about five or six days before the will actually was 
signed by Sutton and Mrs. Ambrogi as witnesses, the will 
had been read over to her mother by Guervitz, in the 
presence of some witnesses, but the same was interrupted 
bv the appearance of Sam Merando and a Mr. Parkhurst, 
and this meeting was thereupon adjourned without the 
signing of the will. Mrs. Parker came later and signed 
the will as a witness. 

I Witness stated that her sister, Lucy Muratori and Felix 
Sutton were engaged in the rooming house business and 
the sale of re-conditioned automobiles. 

The witness was asked if she had a written contract with 
Sam Merando for his participation in their mother’s estate. 
The Court was at that point informed of a subpoena duce.s 
tecum , by the caveators, asking for the production of a con¬ 
tract giving Sam Merando a full share in his mother’s 
estate. The witness produced a paper in which the 
63 administration of the estate would be given to Sam 
Merando, which was objected to as not being the 
instrument requested under the subpoena duces tecum , and 
what the witnesses, Lucy Muratori and Maurice Guervitz 
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had testified to. The paper was then read to the jury and 
it provided a compensation of 2.38% from each one of the 
six shares coming to each sister by the second marriage, 
to be paid to Sam Merando as his compensation for serv¬ 
ing as executor under said will. The total of the per¬ 
centage equals 14.28% or one-seventh of the estate, the 
respective distributive share referred to by the other wit¬ 
nesses. 

On cross-examination, this witness stated that she re¬ 
called that about July 9,1942 in the presence of Mrs. Rosina 
Scuderi and her daughter, Eleanor, that Dr. Lee was asked 
to look at a will and sign the same as a witness for her 
mother. She could not remember that Dr. Lee declined to 
sign because the will hadn’t been drawn by a lawyer and 
denied saying that the paper had been drawn by her boy 
friend, Maurice Guervitz. 

Asked if she remembers her mother remarking at that 
time that she was too ill to think about a will, to which she 
replied that it could have been said, but she did not re¬ 
member it. She did remember that Dr. Lee mentioned 
some things. That Dr. Lee left the house and did not say 
where he was going. She could not remember her sister’s 
calling over to Dr. Collins’ house to see if Dr. Collins 
would talk to Dr. Lee about the will. Dr. Lee never gave 
her any reason why he would not sign as a witness. She 
could not remember that Dr. Lee was asked to sign as a 
witness. She did remember that Dr. Lee read the will and 
remarked “There is no executor named”, because the 
witness handed Dr. Lee the paper. Witness was asked if 
the witness, Mrs. Parker, the witnesses, Mrs. Ambrogi 
and Mr. Sutton had not been instructed to come back to 
sign the will after the first meeting at which Maurice 
Guervitz was present, this meeting being interrupted by 
the appearance of Sam Merando and Mr. Parkhurst, to 
which the witness replied that her mother would let 
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64 them know. The witness was then asked to explain 
why, if these witnesses were to return, did she ask 
Dr. Lee to serve as a witness and why did she hand the 
paper to him. She remembered handing the paper to Dr. 
Lee, but did not recall asking him to serve as a witness. 
She stated that she handed it to him because she and 
her mother had a great deal of confidence in his judgment. 
It was possible that her mother could have said “To hell 
with the will, think about me”, but she did not hear it 
and she was there all the time. She could not remember 
Mrs. Scuderi and Eleanor Scuderi, being present at that 
time, but does remember Lucy Muratori being present. 
Later she said that they could have been present, but she 
could not remember. 

After the will was signed the same was kept by the 

witness. She did not recall how soon after it was signed 

that she told Sam Merando its contents. She denied that 

between 12 and 2 o’clock that night Sam Merando, being 

informed that his mother had signed a will, insisted upon 

Seeing it. Later on she admitted that he insisted that 

night upon reading the will and that Sam conducted a 

long conversation with his mother, insisting that be had 

hlways taken care of her business and that it was only 

right that he should be allowed to read the will. The 

mother replied that she was making her own will and didn’t 

want anvbodv to read it unless she asked them to. Witness 
•> » 

denied telling Sam Merando that the will was stolen im¬ 
mediately after it was signed and that Rosie Scuderi had 
stolen the same. Asked if she did not overhear a tele¬ 
phone message by Sam Merando to Leo Frene, his half- 
brother, in which Sam told Leo that Rosie had stolen a 
will which her mother had just executed, the witness ad¬ 
mitted hearing Sam Merando calling Rosie’s house and 
talking, but did not hear what was said. She admitted 
that all the time that that conversation was going on that 
she bad possession of the will. The witness stated that if 
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anything had been said about Rosie stealing the will, the 
same would have been untrue. 

Witness recalled being called by Leo Frene from Mr. 

Toomey’s office about the correct names of the six 
■ 65 girls by the second marriage, according to age, etc. 

That she spelt some of the names for him and that 
about a half-hour later Leo arrived at her house and gave 
her a paper. Witness identified paper as being caveators’ 
Exhibit No. 2. Leo left the paper with her and said, “Now, 
I’ve done inv part, now you do yours in having it signed.” 
Her mother was then dozing. She said she showed it to 
1 her mother and her mother expressed indignation that her 
1 son would have a will drawn and such an instant made her 
mother very, very sick. 

Witness remembered calling Mr. Toomev on the tele- 
phone for her mother, but could not fix a date to be June 
28, 1942. Asked if she were present when Mr. Toomev 
asked her mother “Do you want to draw a will?” to which 
her mother replied, “That means a death warrant—no!”, 
witness replied, “She said she was not going to die. She 
didn’t want to think about a will.” Witness recalled that 
Mr. Toomev asked for a list of Mrs. Merando’s properties, 
separating those owned by her individually from those 
owned jointly with her husband. That witness brought 
these separate lists to Mr. Toomey’s office on the same day 
about 2 o’clock at which time the witness repeated her 
mother’s opposition to a will. She remembered that Mr. 
Toomev explained to her the conditions of the property 
with reference to her father’s ownership and also the dif¬ 
ferences between a will and a deed in trust. She remem¬ 
bered that Mr. Toomev suggested that her father be given 
a monthly allowance of two to three hundred dollars pro¬ 
vided the principal of the property be delivered by a deed 
in trust. Witness did not remember that Mr. Toomev told 
her to go home and discuss a deed in trust with her 
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mother, but did remember that Mr. Toomey told her to go 
home and discuss a will with her mother. She remembered 
Mr. Toomey repeating the explanations to her sister who 
appeared at Mr. Toomey’s office about a half an hour after 
she had arrived and they both were directed to go home 
iind discuss it with their mother and let Mr. Toomey know 
the next day what their mother’s desires were. Witness 
acknowledged she never did report back to Mr. Toomey, 
but stated that her mother had indicated that she was not 
interested in such an arrangement, but such opposition was 
not conveyed to Mr. Toomey. 

66 The witness stated that her mother could not read 
nor write except that she was able to write her name 
after she took her naturalization papers out. That she 
could not read newspapers, typewriting or read labels on 
bottles, including medicine bottles. That her mother pos¬ 
sessed a large accumulation of medicine bottles; that in 
hsing medicine by herself she depended on the size of the 
bottle, the feel of them, the label upon them, from appear¬ 
ance and the color of the contents, but could not read the 
labels. 

i That her mother might have left Sam Merando only One 
Hundred Dollars for the reason that he had many credi¬ 
tors. She admitted that there was a written agreement with 
Sam Merando. That the written agreement would allow 
him an equal division of the estate on the promise that he 

would administer the estate. She heard the will read bv 

• 

Mr. Sutton July 10, 1942, that was the time Mr. Sutton put 
the notation of Julv 10th. That was the dav that Mrs. 
Parker came in later, “after my mother had signed the 
will”. Xo executor was named and her mother said “We 
will take care of that later!” 

“What did she say about that?” 

“A. She said, ‘We will take care of that later.* She 
said, ‘We will see’. She hadn’t reallv made her mind 
up.” 
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i “Q. Now, you were there when it was first discussed 
i with Sutton, Parker and Ambrogi, and Mr. Maurice 
Guervitz?" 

I “A. Yes, I was there the first time." 

i “Q. Now, did you hear your mother state to Mr. 

i Guervitz, ‘make a copy of that will and put it in a let¬ 
ter and mail it to Mr. Tooiney’?" 

“A. No, she didn’t say it that day." 

“Q. Not that day; what day did she say it?" 

“A. She had him make a copy of the will after he 
brought it down and read the will over to her, and she 
saw that everything was all right. And she wanted a 
letter, and she had your will read, and she said to him 
to send your will back; that she was going to send it 
back to you herself. She said to Maurice, ‘You write 
a nice letter and explain it to Mr. Toomey’ and send 
i him a copy of this will, because it was just what she 
wanted.” 

Witness denied that she saw Mrs. Rosina Scuderi call 
! at her mother’s house on July 10, 1942 at about 2 

i 67 o’clock P. M., on her way to the beach with Leo 

Frene’s children, but that about that time Mrs. Par¬ 
ker, Mrs. Ambrogi, Sutton and her father were all there 
i and the will was signed about 2 o’clock on July 10, 1942. 

A witness MRS. MARY ELLEN CHRISTIANA, testi¬ 
fying through deposition on cross-examination stated that 
she was told that a will had been made but could not re- 
i member how she received the information. 

(At the taking of this deposition Maurice Guervitz en- 
i deavored to participate. He was cautioned by counsel for 
i the caveators that unless he was seated, contempt proceed¬ 
ings would be asked, as he was not counsel in the case, to 
which he replied “I have filed my appearance in the case.") 

A witness CARRIE SPRIGGS was called in rebuttal on 
behalf of the caveators and testified that she was a domes¬ 
tic employed at the home of Mrs. Rosina Scuderi. That 
, her employment discontinued in September of 1942 and 
that she was now employed at the Union Station. That she 
i recalled that while working at Mrs. Scuderi’s home, she 
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would have occasion to answer the telephone and frequently 
Mrs. Maria Merando, the testatrix, would be calling. That 
Mrs. Merando, in the absence of Mrs. Scuderi would make 
certain requests, through the witness, to be performed by 
Mrs. Scuderi. That sometimes special foods were prepared 
by her at Mrs. Scuderi’s request and brought over to Mrs. 
Merando’s home for Mrs. Merando. That on several oc¬ 
casions she would go in the automobile with Mrs. Scuderi 
to Mrs. Merando’s home at 321 H Street, X. E., and while 
Mrs. Scuderi went in to see her mother, the witness would 
mind Mrs. Scuderi’s young child, the two remaining in the 
automobile. Sometimes these visits would last an hour or 
so. That she remembered going to Mrs. Merando’s home 
of July 10,1942 with Mrs. Scuderi, at about 2:00 P. M. when 
they were all going to the beach and that Mrs. Scuderi went 
into the house and left the witness in the automobile with 
the young children of Leo Frene and Mrs. Scuderi’s own 
little girl. 

MRS. ROSIXA SCUDERI, one of the caveators, then 
took the stand in rebuttal and stated that she never caused 
i her sister, Lucy, to be placed in the House of Good 

68 Shepherd, but that the same was done by her mother 
i because of the wild life Lucy and Nettie were lead¬ 
ing. That the Women’s Bureau of the House of Detention 
sent Mrs. Whitfield to her mother’s house and she assisted 
in explaining to Mrs. Whitfield the situation which con¬ 
fronted her mother, Maria Merando, the testatrix, concern¬ 
ing her two oldest daughters and their behaving. She did 
go with her mother to the House of Good Shepherd and saw 
the Mother Superior so as to obtain and explain to her the 
reports on the girls’ behaviour in the House of Good Shep¬ 
herd. Witness related an instance in which Lucy attempted 
to have her mother arrested, because she interferred with 
the girls’ going to live in a house on Bickford Street, X. 
W., with a lady by the name of Ludlow, That there were 
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men boarders in this house and the mother insisted that 
her girls leave and come to her home. The mother, the 
testatrix, created a disturbance because Mrs. Ludlow would 
not release the girls and Mrs. Ludlow called the police. 

| At the conclusion of the testimony the following occur¬ 
red : 

1 “The Court: Gentlemen, the Court thinks the first 
issue is superfluous. The Court of course would have to 
instruct the jury about it. Of course it is superfluous. What 
it says about the first issue depends entirely upon w’hat it 
says about the others. If the jury should find for the 
caveatees on the fifth issue—.” Mr. Downing: “That is 
fraud?’* 

i The Court: * ‘ That is undue influence. That is the only 
issue which goes to the jury. If they find for caveatees on 
that issue, they must find on the first issue. If, on the other 
i hand, they find for caveators on the fifth issue, it means 
1 that the first issue is utterly superfluous, 
i I wfill instruct the jury that they must find for the cavea¬ 
tees on the second issue and I will instruct the jury they 
must find for the caveatees on the third issue; and that 
their answer must be ‘yes*. 

I will instruct the jury they must find for caveatees on 
the fourth issue, and their answer must be ‘no.* 

69 I will let the jury have the fifth issue, if you have 
any prayers, I wish you would please submit them.” 

Mr. Toomey: “It will not go to the jury on the question 
of fraud?” 

i The Court: “No; and the caveator takes an exception 
to that ruling, Mr. Toomey?” 

Mr. Toomey: “Yes.” 

Mr. Downing: “Of course the prayers become a kind of 
problem now to a certain extent.” 

The Court: “Sir?” 

Mr. Downing: “Because of the ruling of the Court. 
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For instance, if yon think it necessary to submit any prayer 
on the question of mental competency * 

The Court: “As soon as the jury comes in I am going 
to instruct for caveatees on everything except the fifth is¬ 
sue. Let them bring in their verdict on those issues. The 
Court is going to instruct them on the fifth issue and the 
last.” 

Mr. Guervitz: “Is that undue influence?" 

The Court: “Undue influence.” 

Mr. Downing: “That is the only issue that goes to the 
jury?” 

The Court: “That is right.” 

Mr. Downing: “We will submit all of them to your 
Honor. I think that is the best way. You can just mark 
out those you are going to object to." 

The Court: “There is no question of mental incapacity 
in this case. The Court has eliminated that. That is some¬ 
thing in the case which the Court has eliminated.” 

(Thereupon, counsel handed to the Court Caveatees' 
Prayers as well as Caveators’.) 

The Court: We will now adjourn until 10 o’clock tomor¬ 
row morning. 

Court convened at 10 o’clock A. M. on February 2nd, 1943 
and the following occurred: 

Justice Goldsborough: “Ladies and Gentlemen 
70 of the jury, there are several issues that were 
framed and sent to this Court for trial. 

Now, the second issue has to do with the execution of 
the will. There is no evidence that the will was not executed 
in due form, and therefore the Court directs you to so 
hold. 

The third issue has to do with the mental capacity of the 
testatrix. There is no legal, sufficient, evidence of any 
mental infirmity of a kind which would affect the valid 
execution of the will, and therefore the Court directs you 
to find for the caveatees on that issue. 


71 


On the fourth issue, which is the issue of fraud, the Court 
finds there is no evidence, legally sufficient, to justify a 
finding of fraud, and therefore directs you to find for 
caveatees on that issue. 

The Clerk: Following is the Court’s direction. Will the 
jury please rise. 

(The jury thereupon rose.) 

The Clerk: Members of the jury, bv direction of the 
Court, your verdict as to Issue No. 2 reads: 

(Reading) Was the paper writing dated 1942, purport¬ 
ing to be the last will and testament of Mary Merando, also 
known as Maria Morendo, deceased, executed and attested 
in due form as required by law? 

(By direction of the Court.) Your answer is “Yes.” 

In answer to the third issue, “Was the said Mary Mer- 
; ando, also known as Maria Morendo, at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper writing of sound and disposing mind, and 
capable of executing a valid deed or contract?” 

(By direction of the Court.) Your answer is “Yes”. 

In answer to issue No. 4, which is as follows: 

“Was the paper writing dated the blank day of the blank 
i month, obtained, or the execution thereof, or the subscrip- 
, tion thereto, procured from the said Mary Merando, also 
known as Maria Morendo, deceased, by fraud or deceit 
practiced upon the said Mary 7 Merando, also know 
i 71 as Maria Merendo, by Lucy Merando Muratori, 
Constance Tina Merando, Nettie Merando Madigan 
and Josephine Merando Grouch, or any other person or 
persons?” 

(By direction of the Court) The answer to that issue is 
“No.” 

And that is your verdict so say you each and all. 

The Court: Be seated. 

(Continuing): Now, the issue which is before you for 
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consideration is the issue of undue influence; and that is 
the only matter which is now open for your considera¬ 
tion. 

Proceed, Mr. Toomey. 

! (Thereupon, after argument by counsel, Mr. Toomey and 
Mr. Downing, the Court read the following prayers to 
the jury:) 

The jury are instructed that if they believe that any wit¬ 
ness, including the principals of this case (caveators or 
caveatees), gave false testimony in any respect whatso¬ 
ever as to any material fact, then, the jury may totally dis¬ 
regard the entire testimony of that particular witness or 
accept such parts of the testimony as they believe to be 
true. 

i The jury are further instructed that in the disposition of 
one’s property by last will and testament, there is no re¬ 
quirement on the part of the testator to give anything to his 
or her next of kin or heirs at law, whether they be children 
of their descendants, so that if one entirely or partially 
disinherits his kin, it does not void or nullify the will. 

You are not to pass upon the justice or the injustice of 
the provisions of the will. . 

The Court further instructs you that the burden of proof 
means that the party upon whom it rests must maintain his 
contention by a fair preponderance of the evidence, and if 
the evidence is equally balanced, your verdict must be 
against the party upon whom the law places such burden 
* * * in this case upon Leo Frene and Rosina Scnderi, * * * 
to prove undue influence. 


72 You are further instructed that upon the issue of 
undue influence, the burden of proof is upon the 
i caveators to establish by a fair preponderance of the evi¬ 
dence that the paper writing purporting to be the last will 
and testament of Mary Merando, deceased, dated the 10th 
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day of July, 1942, was obtained by the undue influence of 
the caveatees or one or more of them. 

The jury are further instructed that undue influence can 
not be presumed from the mere fact that the caveatees had 
the opportunity to exercise undue influence, nor from the 
additional fact that the will may be unreasonable and un¬ 
just. 

I think that is all. Is there anything else, Gentlemen?” 
Mr. Toomey: “ No; I think that’s all. ” 

Mr. Downing: “That is all.” 

VINCENT L. TOOMEY, 
JOSEPH C. SURACI, 
Attorneys for Caveators 
( Plaintiffs). 

Agreed to as correct: 

Subject to stipulation. 

Rossa F. Downing (signed), 

Maurice Guervitz (signed), 

Attorneys for Caveatees (Defendants). 

Approved by the Court 

this day of , 1943. 


Justice. 


350 Supplemental Designation of Record. 

The Clerk of the Court will please prepare as a Supple¬ 
mental Designation of Record the following: 

1. Order dated December 16, 1942, continuing cause 
to January 25,1943, for trial of issues. 

VINCENT L. TOOMEY, 
1015 15th Street N. W., 
Attorney for Caveators. 

Consented to September 1,1943. 

Rossa F. Downing, 

Woodward Building, 

Attorney for Caveatees. 


A 
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351 UNITED STATES COURT OF APPEALS 
for the District of Columbia. 


No. 8569. 


April Term, 1943. 


I 


Leo Frene & Rosin a Scuderi. 

Appellants , 
vs. 

Lucy Muratori, Nettie Merando Madigan, 
Constance Merando. Sarah Merando 
Nair, Sam Merando, Amelia Merando 
Maize, Josephine M. Crouch and Joseph 
Merando. 

Appellees. 


Administration 
No. 60444, 
District Court. 


On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including September 20,1943. 

Dated July 22,1943. 

Per Curiam. 

A true copy, 

Teste: Joseph W. Stewart, 

Clerk of the United States 
Court of Appeals for the 
District of Columbia. (Seal) 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8569. 


LEO FRENE, et al., Appellants 

v. 

LUCY MURATORI, et al., Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF CASE ON BEHALF OF APPELLEES. 

The attention of the court is earnestly invited to the di¬ 
gest of the evidence with record references of the five per¬ 
sons who were actually present at the execution of the will 
of Mary Merando; and it is claimed that their story is con¬ 
clusive that the verdict of the jury was overwhelmingly sup¬ 
ported by the evidence. 


Analysis. 

The testatrix was a woman of no school education. She 
was the mother of two children, the appellants in this case, 
by a husband in Italy. In America she married after the 
death of her first husband Joseph Merando by whom she 
had seven children, the appellees in the case. By penurious 
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industry and thrift she amassed a fortune of about $25,- 
000.00. All of her children are married except the youngest, 
Constance Merando, usually called Tina. Tina has been 
seen frequently in the company of a lad of about her own 
age for several years. It is claimed that at first the testa¬ 
trix looked askance on the match, but for several years back 
the young man, Maurice A. Guervitz, has met with favor- 
aide consideration. In 1040 he was admitted to the bar of 
this court. Vincent A. Toomey, attorney for appellants, 
had been for a number of years consulted by testatrix from 
time to time, especially in regard to serious conjugal dif¬ 
ferences. On one occasion, according to appellants* state¬ 
ment of facts, Mr. Toomey filed two equity suits for the 
purpose of effecting a financial settlement between the 
couple and separation. All of the children had grown to 
maturity when the will was executed. There is evidence 
from which it can surely be affirmed the deceased was per¬ 
fectly well advised in regard to the propriety of dying 
testate or intestate—for, a number of years before her 
death she executed a will in Providence Hospital, and it 
would seem she executed two other wills. It is said Mr. 
Guervitz drew up a will for her some time before the one 
in controversy, so that it is quite clear the idea of dying 
intestate was very averse to her wishes. Consequently, it 
is quite natural that when Mr. Guervitz became a lawyer, 
and, it must have seemed to her, her future son-in-law, the 
duty of making a will became more insistent. She discussed 
the matter with him several months before July 10, 1942, 
when the will at issue was executed. Special attention is 
invited to the occasion in the early part of July, 1942, 
probably July the second, when Mr. Guervitz called at her 
home by appointment with a draft prepared as directed by 
testatrix intending to supervise its execution. - The prepar¬ 
ation and the event were by her direction. Besides Mr. 
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' Guervitz there were present Mrs. Lucy Ambrogi, Mrs. 
Clara V. Parker, Lucy Muratori, Tina Merando, and a 
daughter of Rosina Seuderi. With the precision of neophyte 
Mr. Guervitz read the will to her in its entirety. He asked 
her to state what disposition she wished to make of her 
estate, and she said to give a thousand dollars to Leo, one 
hundred to Sam, and one hundred to Rosie Seuderi. With 
i the same carefulness he asked her to point out the persons 
in the room, and indicating with her finger, she pronounced 
the name of everybody in the room. One of these witnesses, 
Mrs. Parker, was the confidential secretary of her son-in- 
law, Joseph Madigan. That she had great confidence in 
Mr. Madigan, and his trustworthiness is proven by the fact 
that two and a half years before this time, she had pre¬ 
vailed upon him, a layman, to draw up a will for her when 
she was very seriously sick in Providence Hospital. The 
terms of this will were identical with the one in discussion 
here, except that Leo was to receive five hundred dollars 
instead of a thousand dollars. The residue of her estate 
was to go to her six daughters by her second marriage, 
share and share alike. The name of an executor was left 
blank by Mr. Guervitz, and if he had continued to preside 
over the transaction, an executor undoubtedly would have 
been supplied. At this juncture Sam Merando, her eldest 
child by the second marriage, appeared upon the scene ac¬ 
companied by a stranger, one Parkhurst. Some discussion 
then occurred between Mrs. Merando and Sam in regard to 
the troubles between herself and her husband. Guervitz 
not wishing to enter upon this phase, left the room and 
everybody else did likewise except Lucy Muratori and Tina. 
The will was left there by Mr. Guervitz and remained there 
until her death when eventually it was handed to counsel. 
According to the appendix of appellants, (pp. 48, 49), Dr. 
Thomas F. Lee and Dr. Thomas F. Collins, attending phvsi- 
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mns, were approached by Tina and Mrs. Muratori to be 
witnesses to this will before the day it was actually executed. 
(See testimony of Eleanor Seuderi, daughter of Rosina 
Scuderi, pages 8 and 10 of appellants’ brief.) Both de¬ 
clined, the former on the ground that the will was not drawn 
by a lawyer and provided for no executor, and the latter 
for professional reasons. In the “argument”, p. 21 of 
brief, it is said, that on the occasion of the approach to Dr. 
Lee, Mrs. Merando said, “To hell with the will, think about 
me and my dying condition.*’ See also page 17 appellants’ 
brief. We do not admit the truth of this episode, but say it 
was a perfectly natural remark under the circumstances. 
Without essential disagreement all of the participants at 
this gathering testified as above related. 

During the period between this gathering of early July, 
probably July the second, and the 10th day of July, 1942, 
when the will was executed, this paper was in her home 
in the personal custody, supervision, and direction of Mrs. 
Merando. It was handed to her by Mr. Guervitz when he 
left. It could have been destroyed by her at any time (R. 
p. 195). Mr. Guervitz on the 10th day of July, 1942, was 
away upon a vacation, and witnesses were again called to¬ 
gether. They were Mrs. Clara V. Parker, Mrs. Lucille Am- 
brogi, and Mr. Felix Sutton. Mrs. Parker, the secretary 
to her brother-in-law, was called bv Lucv Muratori. Bv 
whom the other two were notified it is not clear, but they 
were there. Mr. Felix Sutton read the same will to the 
testatrix and she signed it, the witnesses signing in testa¬ 
trix ’s presence immediately thereafter. There were present 
on this occasion Mr. Sutton, Mrs. Ambrogi, and Mrs. 
Parker, the witnesses to the will, Tina and Lucy. When 
the will had been duly executed, it was turned over to Airs. 
Merando, and there is not a scintilla of evidence that it 
ever left her control. 
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According to the “Statement of Case”, (p. 23 of appel¬ 
lants’ brief) on July 9, 1942 Dr. Thomas P. Lee was at the 
Mcrando residence in the performance of professional du¬ 
ties, and he was requested by both Tina Merando and Mrs. 
Lucy Muratori to serve as a witness to their mother’s will 
(pp. 48,49 of appellants’ app.). Dr. Lee objected because the 
paper was not drawn by a lawyer. Tina suggested that it 
had been drawn by a lawyer, Mr. Guervitz and so appellant 
alleges in his appendix, p. 49. Dr. Lee wished to confer 
with Dr. Collins which he did. Having done so he stated, 
“That I do not desire to serve as a witness as the will was 
incomplete and named no executor.” Counsel for appel¬ 
lants (appellants’ app. p. 49) say, “Sometime around July 
9, 1942, Dr. Lee did come to his (Collins') office and con¬ 
ferred with him about the two serving as witnesses to a 
will of Mrs. Merando." Dr. Collins expressed his desire 
to Dr. Lee against serving as a witness to the will and 
counsel find it impossible to reconcile from the testimony 
of Dr. Lee and Dr. Collins as related in their appendix the 
conclusions and insinuations of improper solicitude on the 
part of Tina Merando and Lucy Muratori. The will had 
been in their immediate vicinity since July 2. It had been 
scrupulously and carefully read over to her by Mr. Guervitz 
in the presence of persons who had been invited by some¬ 
body to witness the will. It is reasonable to assume that 
the will question had been discussed by Mrs. Merando with 
her two daughters, Tina and Lucy, who were constantly at 
her side in her dying days and for a long time before. It is 
quite probable that the girls had a desire that these profes¬ 
sional gentlemen be witnesses to the will. Their refusal was 
professionally proper. 

Sometime before the final execution of the will and after 
the occasion when Mr. Guervitz read the will to the testatrix 
in the presence of Mrs. Ambrogi and Mrs. Parker, wit- 
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nesses to the will and others, Leo Frene, one of the appel¬ 
lants having first conferred with Tina by phone to ascertain 
the names and ages of her several sisters, called at the 
home of the testatrix and left a will with Tina bequeathing 
the entire estate to all of the nine children, share and share 
alike, and appointing Leo Frene executor. This is the will 
in regard to which Tina and Lucy both testified that the 
mother said he had a great nerve to send it over, and that 
she would make her own will. There is not a word of evi¬ 
dence in the case to the contrary. She said (R. p. 197) 
Leo brought her a will, and that he had a big nerve. She 
directed him to write a letter to Mr. Toomev and send him 
back Frene\s will, and send him a copy of the will Guervitz 
made out. After he prepared the letter (R. p. 198) he 
read it to her and he was told not to send it. 

Appellants’ Case. 

Leo Frene and Rosina Scuderi, the eldest of all the tes¬ 
tatrix’s children, say they helped their mother during their 
younger days financially and with physical assistance in the 
performance of her household and business affairs. Con¬ 
ceding this, Lucy "was sent to the House of the Good Shep¬ 
herd at the instance of Rosie and later taken aw’ay by tes¬ 
tatrix when better advised. Lucy has been separated from 
her husband (now dead). She is in business with Felix 
Sutton and on one occasion she was convicted of petty 
larceny when a mere girl. No punishment was meted out 
to her, but she was put on probation. When she was ap¬ 
pointed notary, she did not tell about the conviction. It 
does not appear from the evidence she was called upon to 
so admit. She was accused by counsel of living in adultery 
without a jot of proof to support it. She was so browbeaten 
and pilloried on the witness stand by counsel for appellant 
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that she broke down with emotion (see appellants’ app. 
pp. 50-56). Even if the jury believed she w T as a bad woman, 
it would be no reason for breaking this will. Her absolute 
and unqualified denial of any marital delinquency puts her 
on this record as a persecuted and unjustly crucified woman. 
What care they if they blasted this woman’s good name, 
if the jurors or a jury would vote long enough to set this 
will aside. They missed one important point. Mothers 
alwavs are more concerned over the prodigal child. This 
record shows she was always at her mother’s beck one d call. 

Having crucified poor Lucy, they urge that because Mr. 

Guervitz is friendly to Tina, and permitted by the testatrix 

to draw up her will, it must be set aside for undue influence. 

Throughout the lengthy appellants’ brief and appendix 

counsel for appellants not less than six times referred to 

Mr. Guervitz as the bov friend of Tina. This was intended 

•> 

as a sinister attempt to smear Miss Merando. The record 
show’s that Miss Merando never at any time called Guervitz 
her “boy friend”. 

This is the whole of the caveator’s case. 

On page 63 of appellants’ appendix referring to the 
agreement dated on July 31, 1942, after the burial of Mrs. 
Merando executed by Sam Merando and his six full sisters. 
Appellants’ counsel says: 

“The paper was then read to the jury and it pro¬ 
vided a compensation of 2.38% from each one of the 
six shares coming to each sister of the second marriage, 
to be paid to Sam Merando as his compensation for 
serving as executor under said will. The total of the 
percentage equals 14.28% or 1/7 of the estate. The 
respective distributive share referred to by the other 
witness. ’ ’ 

Counsel have not included this document in their appen¬ 
dix. It will be found on pages 4 and 5 of appellees’ appen- 




s 


dix. Sam's six sisters and father wanted him appointed 
administratrix c. t. a., but very astutely required him to 
state his compensation for services, and entered into this 
agreement provided he was appointed by the court. On the 
question of compensation, it states as follows: 

“Whereas the party of the first part is willing to 
act as executor of the said will waiving all commissions 
or salaries he may be entitled to by law, the parties of 
the second part do hereby agree for themselves their 
heirs and assigns that in consideration of his waiving 
all his rights thereto they will pay to the party of the 
first part a sum equal to 2.38% of their respective dis¬ 
tributive share of the estate when and at the time the 
same is paid to them. It is expressly understood and 
agreed that the executor will devote all of the time 
necessary to the administrating the said estate, will 
sign all papers necessary to expedite and conserve the 
estate to the best interest of all parties concerned. 
In witness whereof, we place our hand and seals this 
31 day of July, 1942.’’ 

i Suppose each of the six sisters got two thousand dollars, 
she would pay him under the agreement $47.60 and he would 
get $285.60, an amount much less than he would have ob¬ 
tained if there were no agreement. 

It should be noted appellants had free and unlimited ac¬ 
cess to the testatrix. Rosina Scuderi called just before the 
will was executed on her way to the beach. Eleanor Scu¬ 
deri, her daughter, was present at the controversy about 
Dr. Collins and Dr. Lee and Leo Frene between July 2 and 
July 10 presented a different will to his mother for execu¬ 
tion, which she definitely repudiated. 

! Attention of the court is respectfully called to a stipula¬ 
tion (appellants’ app. p. 34). Counsel for appellees do 
not admit the accuracy of appellants’ allegations of evidence 
iji their “Statement of Case’’ or in their appendix, and felt 
compelled to require that the stenographic transcript be 
filed in this court. 
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Attention is also called to the testimony of Joseph Madi- 
gan (appellees’ app. pp. 10 and 11) and Mary Ellen Chris¬ 
tiana (appellees’ app. pp. 11 and 12) showing an adverse 
attitude toward Rosina Scuderi by the testatrix. 

Citations. 

In the case of Haggerty v. Olmstead, 39 App. D. C. 170, 
cited by appellants, the court directed a verdict sustaining 
the validity of the will. In the case on trial the question of 
validity of the will was submitted to the jury on the ques¬ 
tion of undue influence and sustained. The only question 
involved was, is their sufficient evidence to warrant the 
court in submitting- the case to the jury. The testimony in 

the case on trial was deemed sufficient bv the trial court to 

* 

submit to the jury and it sustained the will. 

In the case of Ducket v. Duckett, 77 U. S. Appeals D. C. 
303; 134 F. 2d 527, the court directed a verdict in favor of 
the will on the issues of fraud and undue influence. In the 
present case these issues were left to the jury. 

In the case of McCartney v. Holmquist, 70 D. C. App. 334; 
10(J F. 2d 855. The jury found that a certain codicil was 
obtained by fraud, undue influence, etc. The case was sub¬ 
mitted to the jury as in the instant case. Some of the testi¬ 
mony was to the following effect, p. 336: “After the execu¬ 
tion of the codicil the bank (executor) sent to Mrs. Holm¬ 
quist (the caveator to the codicil) a notice of the change 
brought about in the disposition in Mrs. Taylor’s property 
and Mrs. Holmquist immediately returned to Washington. 
When she went to the apartment of Mrs. Taylor, she was 
forbidden by the nurse to enter, and she never saw Mrs. 
Taylor until after she died. Through her lawyer, Mrs. 
Holmquist made inquiry of the physician in charge of Mrs. 
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Taylor as to why she, Mrs. Holmquist, could not see her 
mother. The doctor replied briefly that visitors were detri¬ 
mental to Mrs. Taylor’s welfare and particularly Mrs. 
Holmquist, ‘about whom my patient has evidently changed 
her opinion.’ ” It is quite evident from this sample of the 
testimony that the jury was right. 

Barbour v. Moore, 4 D. C. App. 535, 551, 552, 553. 

“One point, however, is beyond dispute, and that is, that 
where once it has been proved that a will has been executed 
with due solemnities by a person of competent understand¬ 
ing, and apparently a free agent, the burthen of proving 
that it was executed under undue influence is on the party 
who alleges it. Undue influence cannot be presumed, and, 
looking to the evidence in the present case, 1 am unable 
to discover evidence warranting the conclusion at which the 
jury arrived, supposing them to have proceeded on the 
ground of undue influence.” 

i“Influence gained by kindness and atfection will not be 
regarded as ‘undue* if no imposition or fraud be practiced, 
even though it induce the testator to make an unequal and 
unjust disposition of his property in favor of those who 
have contributed to his comfort and ministered to his 
wants, if such disposition is voluntarily made.” 

‘‘Undue influence must destroy free agency. It is well 
settled that in order to avoid a will on the ground of undue 
influence, it must appear that the testator’s free agency 
was destroyed, and that his will was overborne by exces¬ 
sive importunity, imposition or fraud, so that the will does 
not, in fact, express his wishes as to the disposition of his 
property, but those of the person exercising the influence.” 

Johnson v. New’ton, 58 App. D. C. 118; 25 F. 2d 542. “As 
to the first of these grounds, it is not contended that there 
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was any direct evidence of undue influence, but it is argued 
that the facts and circumstances surrounding the making 
of the will created a presumption of undue influence en¬ 
titling the appellant to go to the jury on that issue. We are 
of a different view. (Cases cited.) In Beyer v. LeFevre, 
186 U. S. 114, the court said ‘Whatever rule may obtain 
elsewhere we wish it distinctly understood to be the rule 
. of the Federal Courts that the will of a person found to be 
i possessed of sound mind and memory, is not to be set aside 
on evidence tending to show only a possibility or suspicion 
of undue influence. The expressed intentions of a testator 
should not be thwarted without clear reason therefor.' 
There is no evidence in this case that any one of the bene¬ 
ficiaries under the will sought, in the slightest degree, to 
influence the testatrix. Disinterested neighbors were pres- 
i out, and if such an attempt had been made their testimony 
would have indicated it. The court was right in refusing 
to submit the issue to the jury. 

Towson v. Moore, 173 U. S. 17, 43 L. Ed. 59S. “Influence 
gained by kindness and affection will not be regarded as 
undue, if no imposition or fraud be practiced, even though 
it induce the testator to make an unequal and unjust dispo¬ 
sition of his property in favor of those who have contri- 
• buted to his comfort and ministered to his wants, if such 
disposition is voluntarily made. Confidential relations 
! existing between the testator and beneficiary do not alone 
i furnish any presumption of undue influence.” 

Palmer v. Strohecker, 60 App. D. C. 312; 53 F. 2d 924. 
The jury brought in a verdict of undue influence. The only 
evidence to sustain the charge of undue influence was that 
the woman was old and had been sick for some time prior 
to her death and that the son Brevard had received large 
I amounts of money from his mother, and on one occasion 
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when his brothers suggested that he pay it back to his 
mother, he said: “I will fix it so as you won't get any of 
it- 

In the case of Beyer v. LeFevre, 186 U. S. 114, at page 
126, the Supreme Court, speaking through Mr. Justice 
Brewer, announced the effective rule in the Federal courts 
to be that the will of a person found to be possessed of 
sound mind and memory is not to be set aside on evidence 
tending to show only a possibility or suspicion of undue 
influence. 

In the trial below, the testatrix was found to be possessed 
of sound mind and memory at the time of the execution of 
the will. It is therefore our duty to examine the record to 
determine if the conclusion reached below infringes the 
rule, and, in our endeavor in this respect, we shall not lose 
sight of the other rule that the facts as found by the trial 
court are entitled to great weight and should not be set 
aside unless the result reached is wholly unwarranted by the 
testimony, but, giving that rule the fullest effect, -we are 
constrained to say that, after a painstaking examination of 
all the evidence, there seems to us a total absence of any 
on which the judgment may stand. 

MacMillan v. Knost, To U. S. App. D. C. 261; 126 F. 2d 
235. A jury found that the will was obtained by undue in¬ 
fluence. The question is whether the evidence supports that 
verdict. The will left her entire estate to MacMillan, appel¬ 
lant. The testatrix was 76 years old and the appellant was 
about half of her age. They had many occasions of per¬ 
sonal friendly intercourse. At one time he took her on a 
trip to California and she showed evidence of jealousy 
because of his friendliness with another woman. The will 
was executed in California. “ There is no evidence that 
the will was not in accordance with her wishes.” 
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Counsel for appellee say that appellant carried on a 
“campaign to secure for himself the estate of this aged 
widow.” Fortunately for aged widows, though sometimes 
unfortunately for their next of kinl, the law does not pena¬ 
lize such campaigns. If appellant hoped to be, asked to be, 
and was, rewarded for his kindness, it does not follow that 
lie used undue influence. As the court told the jury, undue 
influence involves “improper means and practices. 
Influence gained by kindness and affection will not be re¬ 
garded as ‘undue'’, if no imposition or fraud be practiced, 
even though it induce the testator to make an unequal dis¬ 
position of his property in favor of those who have con¬ 
tributed to his comfort, if such diposition is voluntarily 
made. Confidential relations existing between the testator 
and beneficiary do not alone furnish any presumption of 
undue influence. One has the right to influence another 
to make a will in his favor. He may lay his claims for pre¬ 
ferment before the testator. They may be basd on kinship 
or friendship or kindness or service or need or any other 
sentimental or material consideration. One can use argu¬ 
ment and persuasion so long as it is fair and honest and 
does not go to an oppressive degree where it becomes coer¬ 
cive.” These instructions state the law of the District of 
Columbia. Moreover, “possibility or suspicion of undue 
influence” is not enough. 

We find no evidence of oppression or coercion. We 
find no evidence of improper conduct, as we interpret that 
term. Appellant’s conduct may arouse distaste in reason¬ 
able men. Reasonable men, measuring his conduct by their 
individual standards, may even call it improper. The jury, 
in effect, have done so. But the evidence would not sup¬ 
port a finding that appellant’s conduct was improper ac¬ 
cording to commonly accepted standards. That, we think, 
is the test. In legal theory, the rights of litigants do not 
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turn upon the predilections of a jury, and so upon acci¬ 
dental differences between one jury and by another. For 
example, when negligence is in issue the law undertakes to 
measure conduct by the normal standards of normal men— 
the so-called “reasonable man” or “ordinary prudent man” 
—and not bv the higher or lower standards of the man who 
try the issue. On the same principle, conduct which influ¬ 
ences a will is not improper, and the influence is not undue, 
unless it falls below commonly accepted standards. 

We respectfully submit that from the whole testimony 
there is no justification in the evidence from which any 
inference, oppression, or possibility of undue influence 
could be drawn. 

i Respectfully submitted, 

ROSSA F. DOWNING, 
MAURICE A. GUERVITZ, 
WALTER E. McNAMARA. 
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APPELLEES’ APPENDIX. 

i Case No. 8569. 

The following is the substance of the testimony relative to 

the execution of the will. 

Lucy M. Ambrogi: (R. p. 125 et seq). She was one of the 
■ witnesses to the will. (R. p. 126). She saw the paper that 
was finally signed as a will about a week before it was 
signed at the Testatrix’ house. She was asked to come 
down to witness the will. Tina (Constance Merando), Lucy 
Muratori, and Clara V. Parker were there, but they were 
interrupted so that the execution was postponed. Maurice 
Guervitz (the attorney who drew the will) was reading it 
when the interruption occurred. (R. p. 127). Maurice 
asked the testatrix what the will contained, and the testa¬ 
trix mentioned what was in the will, and that is all. (R. p. 
129). He asked her if anybody had asked her to make this 
will. She said “No” She said she was making it of her 
own free will and accord, and that nobody asked her. Guer¬ 
vitz asked her to state what the will contained and she told 
him, $100 to Sam, $100 to Rosie (Rosina Scuderi), and 
$1000 to Leo (appellant, Leo Frene). She mentioned the 
different properties that she owned. One on Kansas Ave¬ 
nue, some on H St., and some at the beach. (R. p. 130). The 
testatrix didn’t call her. (R. p. 135). She happened to 
come over. Mrs. Merando, the testatrix, didn’t call her. 
She was invited to come to dinner. On the second occasion 
when the will was signed, she was called on the telephone 
by Mr. Felix Sutton. (R. p. 137). The witness and Clara 
V. Parker, another witness, were there on the first occa¬ 
sion. A week later, she was called to witness the will again. 
She was the last one to sign it and the last one to come. 
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By the Court: (R. p. 129). Q. “Just a minute. You 
did say, you may have been confused, but you did say you 
did not see Mrs. Parker on the last occasion when the will 
was signed. A. 1 had to see her if she signed. Q. Now 
what do you say? A. Mrs. Parker was there. She was 
the last one to come in—the last one to sign. By Mr. 
Toomey: Q. She was there on the two occasions when you 
were there? A. Yes. 

Testimony of Maurice Gucrvitz: (R. pp. 186-217). Mem¬ 
ber of the bar. Quite friendly with Mrs. Merando during 
past two years. (R. p. 188). She spoke to him about a will 
several months before she died. (R. p. 190). About July 
1, 1942 she received a telephone call from a member of the 
Merando family to see Mrs. Merando immediately. (R. 
pp. 193-194). Went to house and found Mrs. Merando in 
bed. (R. p. 196). Told him she wanted him to draw up 
her will. Wanted Rosie Scuderi (one of the appellants) 
to have only $100: Leo Frene $1000, and Sam Merando 
$100. (R. p. 194). Witness suggested children share and 
share alike. (R. p. 195). She replied she wanted her prop¬ 
erty to go that way; that she knew what she wanted. She 
said she left Rosie $100 for reasons of her own. (R. p. 195). 
Left Leo (one of the appellants) $1000 because he had 
enough money and all his property is in his wife’s name. 
(R. p. 195). Nothing was said why she left Sam $100. (R. 
p. 196). Drew the will up as directed and turned original 
over to her. (R. p. 196). She instructed witness the rest 
of the property should go to her six girls. (R. p. 195). 
Gave will few days later to testatrix. At that time she 
showed him a will which she said Leo Frene gave to Mr. 
Toomey on his own initative and had drawn it up leaving 
all the children to share and share alike. (R. p. 192). She 
said, “Leo brought me this will. He had a big nerve. Take 
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and write a letter to Mr. Tooraey and send him back that 
will. Send him a copy of the will you have made out,” 
and she said, “write up a nice letter and bring it over to 
me and read it.” (R. p. 197). He prepared a letter to 
Mr. Toomey, sending him a copy of the will witness had 
prepared, and returned the will which Leo had brought. 
In this letter he said he was sending a copy of the will he 
had drawn up for Mrs. Merando. He testified he read the 
letter to Mrs. Merando and after he had read it she told 
him she had decided not to send the letter (R. p. 198), but 
would give the will back to Mr. Toomey herself. Witness 
thought he had destroyed the original letter but retained 
a copy of it and offered it to Mr. Toomey at the trial, but 
the same was refused. 

About ten days before July 10, 1942, the date of the will, 
there were present Mrs. Ambrogi (a witness to the will), 
Mrs. Clara Parker (another witness), and members of the 
Merando family (R. p. 198); and he was called to the house 
to assist in executing the will he had prepared. (R. p. 
198). Tina (Constance Merando) was there and thought 
Lucy (Muratori) was there. Nettie Madigan’s (an appel¬ 
lee) daughter was there. (R. pp. 124-127). Mrs. Merando 
was lying on the bed. She said she was ready to sign that 
paper. Witness asked her questions regarding the will. 
(R. p. 199). Witness asked her if she knew the people 
around the room and she took her finger and named every¬ 
body in the room. She answered “yes,” she knew that 
was her will. In answer to categorical questions she said 
no one ever asked her to make a will; nobody forced her 
to make a will; she wanted her property to go $1000 to Leo 
(Frene, an appellant); $100 to Rosie (Scuderi, an appel¬ 
lant), and the rest of her property to go to her six daugh¬ 
ters. She said upon inquiry to leave the name of the 





4 


executor blank. (R. p. 200). Witness started to read the 
will and read the body of it in its entirety, and when it 
came to the attestation clause, Mr. Parkhurst came in with 
Sam. She said to Sam: “If I don’t leave you anything, 
is that all right?” and then the mother and Sam got into 
conversation, then the question of the father came up at 
that time and I just walked out of the house because it 
went just a little farther than I had expected.” The will 
was given back to Tina. (R. p. 201). 

Mr. Guervitz was out of town on July 10, when the will 
was actually executed. Did not know about the agreement 
between Sam Merando and his six sisters until sometime 
after it was signed, which is as follows: 

This indenture made this 31 day of July, 1042, by and 
between Sam Merando of the city of Washington; District 
of Columbia, hereinafter called the party of the first part 
and Lucy Muratori, Nettie Madigan, Sarah Nair, Josephine 
Merando Burgess, Amelia Maize, and Constance Merando, 
all of the city of Washington, District of Columbia, parties 
of the second part. 

Whereas, Mary Merando, late of the City of Washing¬ 
ton, District of Columbia died on the 19th day of July, 

1942, leaving a will dated the_day of., and 

leaving her nine children and husband next-of-kin surviv¬ 
ing her some of whom are the party of the first part and 
the parties of the second part; and 

Whereas, in her said will she did not name an executor 
and. 

Whereas, the parties of the second part are desirous of 
having the party of the first part act as executor of the 
said will, and 
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Whereas, the party of the first part is willing to act as 
executor of the said will, waiving all commissions or sal¬ 
aries he may be entitled to by law the parties of the second 
part do hereby agree for themselves their heirs and as¬ 
signs that in consideration of his waiving all his rights 
thereto they will pay to the party of the first part a sum 
equal to 2.38% of their respective distributive share of the 
estate when and at the time the same is paid to them. It is 
expressly understood and agreed that the executor will de¬ 
vote all of the time necessary to administering the said 
estate, will sign all papers necessary to expedite and con¬ 
serve the estate to the best interest of all parties concerned. 


In witness whereof we place our hands and seals this 31 


day of July, 1942. 

(signed) 

Nancy Muratori 
Nettie Madigan 
Josephine Burgess 
Amelia Merando Maize 
Sarah Nair 
Constance Merando 


Thos. Newton 
Constance Merando 
Nancy Muratori 
James E. Maize 
J. J. Sullivan 
Nettie Madigan 


Constance (Tina) Merando: (R. pp. 217-230, 236-277). 
Present at conversation between testatrix and Guervitz in 
which mother asked him to draw her will giving $100 to 
Rosie Scuderi; Leo Frene $1000, and Sam Merando $100, 
and the remaining six girls to receive the rest of the prop¬ 
erty. (R. p. 241). Shortly after Leo Frene handed her an 
unsigned will leaving share and share alike to all and nam¬ 
ing Leo Frene executor. (R. p. 223). Mother was asleep 
and Leo handed her (Tina) the will stating, ‘‘here, I have 
done my part, it is up to you to do it now.” When the 
mother awoke witness read the will to her. (R. p. 224). 
Testatrix crinkled up the will in her hands stating she did 
not ask Leo to go to Mr. Toomey’s office about a will, but 
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only about her domestic troubles with her husband. (R. 

pp. 224-225). Was present sometime before July 10, 1942, 

at which time there were present Maurice Guervitz; Lucy 

Ambrogi, and Mrs. Clara Parker. (R. p. 240). The will 

was to have been executed on that day, but the proceeding 

was interrupted by the arrival of Sam Merando and a Mr. 

Parkhurst. Mr. Guervitz asked testatrix various questions 

regarding the disposition of her property and her mother 

answered them. (R. p. 241). Her mother said she wanted 

to give Sam $100, Rosie $100, Leo $1000, and her six girls 

to share and share alike. (R. p. 241). Mr. Felix Sutton 

was not present, but was present when the will was signed 

(R. p. 242) July 10,1942. She was present when her mother 

signed the will. Mr. Felix Sutton, Lucy Ambrogi, and her 

father were present and Mrs. Clara Parker. (R. p. 242). 

Mr. Sutton read the will and her mother signed the will 

first, the witnesses signing in her mother’s presence im- 

mediatelv thereafter. During the time her mother was sick 

1‘her mental condition was very good.” (R. p. 245). She 

had a wonderful mind of her own. Lucy Muratori was 

there (R. p. 246) all the time with her mother and herself. 

The only agreement between Sam and the six girls (R. 

pp. 246, 247) was entered into sometime after her mother 

was buried. (R. p. 247). There were no other agreements 

written or otherwise between him and the girls. (R. p. 

248). This agreement provided that if Sam was appointed 

administrator, he should receive in lieu of any fee 2.38% 

of their respective distributive shares. (R. pp. 249-250; 

this appendix p. 4). Mrs. Merando told Mr. Guervitz to 

make a copy of the will after he had brought it to her and 

read it over to her. Her mother wanted a letter sending 

back the will that Leo had brought. She did not see Rosie 

Scuderi at the Merando house on July 10, 1942. (R. p. 

257). Sam called to see the will and the testatrix said, 

VI make mv own will and I don’t want anvbodv to read it 
• • • 
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unless I ask them to.” Sam did not read the will. (R. p. 
262). Shortly before Leo Frene brought the will Mr. 
Toomey prepared around to the house, he called witness 
on the phone and asked her for the names and ages of her 
sisters, but nothing at the time was said about a will. 

Xancv (Lucy) Muratori: She was present when Mrs. 
Merando signed the will. (R. p. 140); Mrs. Merando put 
the cross mark there to the signature herself. (R. p. 141). 
Witness saw her make the mark and then she wrote her 
name on the will. (R. p. 142). Certainly did see them 
sign the will. Mother signed it first, and they signed it 
afterwards. Saw Mrs. Parker sign the will after Mrs. 
Merando signed it. 

The witness actually lived at 321 H St., X. E. with her 
mother. (R. p. 144). An office was at 328 H. St., N. E. 
Tina, the younger sister, came there and helped along. 
Tina left the house (R. p. 145) because she could not get 
along with their father. Many times she told the girls that 
if we could get Mr. Toomey to arrange some way for him 
(the father) to go away to the beach or some place that 
she would probably get better and that was all the discus¬ 
sion about it on the part of Mr. Toomey and the mother. 
She always wanted to see Mr. Toomey to do this. They 
had a lot of trouble. (R. p. 146). Tina came there to live 
a long time before the mother died. (R. pp. 148, 149, 150). 
Leo went to Mr. Toomey and had Mr. Toomey draw up a 
will which the mother did not ask Leo to go and get Mr. 
Toomey to draw up. “That was the reason for my poor 
mother wanting to see Mr. Toomey—not a thing about the 
will. And when Leo came over to my house and stuck 
this thing under Tina and my nose, Tina said, ‘What is 
this?’ I think Leo had a nerve to have this drawn up.” 
(R. p. 150). Witness stated what Leo said about that 
paper, indicating a will drawn up by Mr. Toomey. (R. p. 
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150). “A. Leo said lie was over to see Mr. Tooiney and 

‘I have got a will drawn lip and want Mama to sign it.’ 

Mania could hear what was going on. Tina looked at my 

mother and mv mother said ‘What is this?’ Tina savs 
* 

Leo wants you to sign this. She said ‘Read it,’ and she 
read it. Q. Was Leo there? (R. p. 157). A. Xo, he 
wasn’t there. He left a paper there. She says, ‘Where is 
Leo?’, and 1 hate to tell you what she said. This paper 
(indicating the paper prepared hv Mr. Toomev) she 
wouldn’t sign it. She didn’t want it. She said I am going 
to make a will. I am going to get Maurice. She. Mrs. 
Meramlo, said she didn’t want nothing to do with this. 
She said, ‘Leo is telling me what to do. Leo is not going 
to have anything to do with this.’ ” (R. p. 151). 

Cross Examination: Q. I am talking about when the 
will was signed; who was there ? A. Mr. Sutton was there: 
Lucy Ambrogi was there: Mrs. Parker was there. (R. p. 
150). (Counsel’s note: These were the witnesses to the 
will.) Now on the face of that (indicating Plaintiff’s Ex¬ 
hibit Xo. 2) is the first day of July; that is when the paper 
is dated. This is the will that Leo brought in, isn’t it? 
(Witness handed Plaintiff’s Exhibit Xo. 2) A. Yes. (R. 
p. 161). Q. I)o you remember Dr. Lee’s question about 
who drew the will—a will or that particular will? (R. p. 
166). A. At that time my mother was awful sick and I 
don’t remember anything about that. At that time Dr. 
Lee told us my mother was getting weaker and not to make 
any noise. Dr. Lee said her heart was getting weaker. 
(R. pp. 167, 168). She was present when the will was 
signed. There were present Lucy Ambrogi, Mr. Sutton, 
Mrs. Parker and the witness, Lucy Mura tori, at the time 
the mother signed the will. Tina was there. There were 
present Tina, Mrs. Ambrogi, Mr. Sutton, Mrs. Parker and 
the witness when the will was read to the testatrix. A. 
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Your mother still wanted Sam to get his share, isn’t that 
right? (R. p. 172). She wanted him to get the share in¬ 
stead of his creditors. A. She didn't want nobody put into 
Sammy’s money. She had a lot of reasons why she didn’t 
want Sammy to be in that will—to have his name in it, but 
we knew our mother wanted Sammv to have and to share 
in it too. She had reasons she didn’t tell us. Q. Did she 
delegate any of you children to give Sammy his share after 
she died? A. She always worried about Sammy and his 
business. She was always worried about that. She was 
worried about Sammy. She did not want to put it here. 

Mrs. Clara Parker: She was one of the witnesses to the 
will whose testimony was not stenographically reported. 
According to appellants’ brief, pages 39, 40, the witness 
said, “There were present in the room and in a front room 
immediately adjacent Mrs. Muratori, Miss Tina Merando, 
and Mrs. Lucille Ambrogi. After being in the room a few 
minutes, Mr. Sam Merando, a son of Mrs. Maria Merando, 
appeared with a Mr. Parkhurst and the discussion and 
explanation by Mr. Maurice Guervitz was immediately 
ended, and the witnesses told him to come back at some 
later date when they would not be interfered with in the 
execution of the will. In accordance with instructions given 
to her by Mr. Maurice Guervitz, she returned to her place 
of employment and about a week or ten days thereafter 
was again requested by Mrs. Lucy Muratori to come and 
again serve as a witness to the will, that on this occasion 
she signed the will in the presence of the testatrix, the tes¬ 
tatrix having also signed the will. Witness further testi¬ 
fied that she saw the other two witnesses, Lucille Ambrogi 
and Felix Sutton, sign the will. 
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The following witnesses were not present at the execution 
of the will. Their testimony was reported and 
transcribed as shown by the record. 

Joseph Madigan: (K. pp. 81-109). He was the son-in- 
law of .Mrs. Herando, husband of Nettie Madigan. At the 
request of Mrs. Merando, he drew up a will for her and 
had same executed about 2 1 /* or 3 years prior to the testa¬ 
trix’s death, (R. p. 82), while she was a patient in Province 
Hospital. Before she underwent a certain operation, she 
made a request that he bring the will to her in the hospital 
at once, and that she wanted to sign it. The contents of 
the will were practically the same as the one in contro¬ 
versy, the only difference being that Leo Frene was to re¬ 
ceive $300 instead of a thousand dollars and Rosie Scuderi 
was to receive $100. Dr. Orem and Dr. Simpson, attend¬ 
ing physicians, were the witnesses. Mrs. Merando at that 
time told the witness, “That is my will. I know what’s in 
that and I want you to sign it.” (R. p. 83). He had drawn 
the will up at the request of Mrs. Merando. (R. p. 84). 
She used to come to visit him and would often speak to 
him about drawing up a will, and she told him that she did 
not want Mr. Toomey to draw the will. He drew it up in 
longhand. (R. p. 84). He further stated that Mrs. Mc- 
ramlo had often spoken to him about her daughter, Rosie 
Scuderi (R. p. 86) and stated she couldn’t confide in her: 
that Rosie was alwavs too busv to do anvthing she wanted 
her to do. She also stated that Rosie had plenty. (R. p. 
86). T never noticed anything out of the ordinary about 
the decedent’s mental condition. (R. p. 88). She was a 
very smart woman; and that although, she could not read 
or write, she could always make herself understood by 
anyone. She spoke English. (R. p. 88). Mrs. Merando 
seemed very friendly with Mr. Sutton, (R. pp. 90, 91, 92), 
and he identified pictures taken at a party held about six 
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years previously, to which both Mr. Sutton and Mrs. Me- 
rando were present. The pictures were group pictures 
containing both Mrs. Merando and Mr. Sutton. (R. p. 93). 
lie had seen Sutton at the Merando house on various occa¬ 
sions preceding the death of the testatrix. In the pictures 
Mr. Sutton is standing directly back of Mrs. Merando who 
was sitting. Mr. Madigan retained the will for a month. 
(R. p. 109). And when Mrs. Merando got out of the 
hospital, he returned it to her. (R. p. 109). Mr. Madigan 
delivered it to her in witness’s presence. (R. p. 108). He 
never saw the will since. (R. p. 108). 

Mrs. Mary Ellen Christiana (R. pp. 281-309), lived 
next door to the home of the testatrix for 20 years. For 
six months preceding the death of Mrs. Merando, she vis¬ 
ited her every day, spending a couple of hours at each 
visit. Mrs. Merando often confided in her. (R. pp. 283, 
284). About four months prior to testatrix’s death, she 
told Mrs. Christiana she was going to make a will; that she 
was going to leave Leo a thousand dollars, (R. p. 284), 
that her daughter Rosie had done so many things to her 
that she was going to leave her only what the law required. 
She asked Mrs. Christiana whether it was one dollar or 
five dollars. (R. p. 285). Said Rosie only came in there 
when she wanted to use the telephone or wanted to go to the 
bathroom, and the only time she did come around was when 
she wanted to collect her rent for 319 H St., N. E. Rosie 
would refuse to do things for her. She very seldom saw 
Rosie visit her mother. (R. p. 285). On an occasion about 
three months before Mrs. Merando’s death, Mrs. Christiana 
was seated at the window with Mrs. Merando in the Me¬ 
rando house, Rosie walked by and went next* door into 319 
H St., N. E. Mrs. Merando exclaimed, “There goes Mrs. 
Scuderi. (R. p. 286). She is going to collect her rent.” 
She said the testatrix always referred to Rosie as Mrs. 
Scuderi. That she never called her by her given name. 
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Mrs. Christiana visited the testatrix two nights before she 
died about 1:30 a. m. Lucy Muratori, Tina Merando, and 
Nettie Madigan, daughters, were there with their mother, 
iThey were suggesting that she go to John Hopkins for an 
operation. (R. p. 288). She said she had no difficulty in 
understanding the testatrix and that the latter had no diffi¬ 
culty in und^i'standing *her.«. -They talked in English. (R. 
p. 289). S’l^saw Felix Sutton talking to Mrs. Merando 
on the porch the summer before she died. She had seen 
M^-.Sutton-gcxing into Mrs. Merando’s house on other occa- 
(R: p. 290). She saw Tina Merando in the house 
of "the testatrix every day for a period of about six weeks 
or a month before Mrs. Merando died; Tina stayed there 
|and “didn’t ever leave there.” (R. p. 292). She saw Lucy 
i (Nancy) Muratori with her mother continuously as far 
back as she could remember. Lucy always helped her 
mother. She would go to the store for her and Mrs. Chris¬ 
tiana would see Lucy with Mrs. Merando on the back porch. 

I (R. p. 292). Lucy had lived at 321 H St., N. E. “as long as 
I can remember she has lived there.” (R. p. 293). The 
testatrix seemed to like Maurice Guervitz. She had quite 
la bit of confidence in him. (R. p. 295). She used to say 
that he was a nice little fellow and she liked him and had 
! confidence in him. These conversations about Guervitz 
i took place about a month before the testatrix died. She 
approved of her daughter, Tina, going with Mr. Guervitz. 
(R. p. 296). 


Rosra F. Downing, 
Maurice A. Guervitz, 
Attorneys for Appellees , 
Woodward Building. 



